
In Part 5 of the Supreme Court of the 
State of New York, held in and for the 
County ofNew York, on the 
__day of September, 2011 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

--------------------------------------------------------------------------)( 
In the Matter of the Application of 
The Honorable Lee L. Holzman, 

Hon. Barbara Jaffe 

Index No. 108251/11 

ORDER TO SHOW 
CAUSE 

-against-
Petitioner, 

The Commission on Judicial Conduct, 

Respondent. 
Oral Argument is 
Requested 

For a Judgment Pursuant to Article 78 
of the Civil Practice Law and Rules 
--------------------------------------------------------------------------)( 

UPON, the annexed affirmation of David Godosky, Esq., dated September 9, 2011, and 

the affidavit of Michacl Lippman, sworn to on September 9, 2011 and, the proceedings had 

herein, 

IT IS HEREBY ORDERED, that the Respondent, The Commission on Judicial Conduct 

(hereinafter "Commission") or counsel, Show Cause at the Part __ ofthe Supreme Court, 

New York County, located at 60 Centre Street, New York, New York, on theZ ) day of 
'Z:3~Set1 I _ 2011, at 9dtr"0'clock in the forenoon of that day, or as soon as thereafter the 

matter may be heard why an Order should not be entered granting Petitioner's application: 

1.	 Pursuant to Article 78, directing the State Commission on Judicial Conduct to 
Dismiss the Complaint filed against Petitioner, without prejudice to re-file upon 
the conclusion of a related criminal trial or, in the alternative, directing a stay of 
the disciplinary proceedings against Petitioner pending the conclusion of a related 
criminal trial; 



2.	 That pending the hearing and detennination of this application, the Respondent, 
The Commission on Judicial Conduct be enjoined from proceeding with the 
prosecution of the Petitioner; 

3.	 That the papers in this matter be sealed pursuant to §216.] of the Unifonn Rules 
for New York State Trial Courts and Judiciary Law §44(4). 

4.	 For such other, further and different relief as this Court may seem just, proper and 
equitable. 

IT IS FURTHER ORDERED, that pending a hearing on this application for a stay of the 

proceedings before the Commission that a temporary stay of the proceedings set to commence 

on Monday, September 12, 2011 is issued until such time as this application is fully and finally 

determined; and 

IT IS FURTHER ORDERED that the Respondent be enjoined and restrained from 

proceeding with the matter before the Commission against the Petitioner, and, 

IT IS FURTHER ORDERED that this proceeding and all papers submitted for the court's 

consideration be permanently sealed as it relates directly to a matter before the Commission 

which is sealed unless a finding against the Petitioner is made therein. That the Clerk of the 

Court is to restrict the Court file to everyone except the parties, their attorneys and Court 

personnel. 

This is a special proceeding for a Writ of Mandamus and/or a Writ of Prohibition. 

LET service of a copy of the Order, the Petition and Supporting documents upon which it 

is granted by , upon the 

Commission On Judicial Conduct at 61 Broadway, New York, NY, and Eric Schneidennan, The 

Attorney General at 120 Broadway, New York, NY, on or before 4If ~ I, \ ,2011 be 

deemed good and sufficient service. 



A previous application for the relief demanded herein has been made to this court and 

Judge who detennincd that said application was premature. It is no longer premature as per the 

Order of Judge Barbara Jaffe annexed hereto. 

J.S.c. 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
--~-----------------------------------------------------------------------)( Index No. 108251/11 
In the Matter of the Application of 
The Honorable Lee L. Holzman, 

Petitioner,
 
-against-


The Commission on Judicial Conduct, 

Respondent. 

For a Judgment Pursuant to Article 78 
of the Civil Practice Law and Rules 
--------------------------------------------------------------------------)( 

DAVID GODOSKY, an attorney duly admitted to the practice oflaw in the courts of the 

State of New York, affinns the following under the penalties of perjury: 

1. I am an attorney associated with the firm of Godosky & Gentile, P.c., attorneys 

for the petitioner herein. I submit this affinnation in support ofthe Order to Show Cause seeking 

a temporary stay of the matter pending in the Commission. 

2. As per this Court's Order dated September 8, 2011, (attached hereto as Exhibit 

..A") the application made in the initial petition was premature in that Michael Lippman had not 

as of then invoked his Fifth Amendment right not to testify on matters that might tend to 

incriminate himself. 

3. In following the Court's decision, it would appear that Mr. Lippman's attorney's 

affinnation does not suffice to meet the standard necessary to establish that Mr. Lippman would 

in fact assert his Fifth Amendment rights at the hearing before the commission. 

4. As such, rather than wait until Mr. Lippman actually takes the stand at which time 

the prejudice to the petitioner would have already occurred, I have followed the Court's prior 



Order and I am submitting an affidavit of Mr. Lippman. 

5. I am submitting herewith and annexed hereto, an affidavit of Michael Lippman 

indicating that he has, in fact, elected to assert his Fifth Amendment right not to incriminate 

himself at the hearing conducted by the Commission. Exhibit "B". 

6. Under these circumstances and in confonnity with this Court's decision, it is 

respectfully submitted that the issue is now ripe for detennination by the Court. 

7. Attached hereto as Exhibit "C" is the initial Petition and supporting 

documentation. 

8. Attached hereto as Exhibit "0" is the opposition submitted on behalfof the 

Respondent. 

9. For the reasons set forth in the Petition and consistent with this Court's Order of 

September 8, 2011, this application is ripe and ought to be heard. Additionally, a temporary 

injunction restraining the commission from proceeding with the hearing on Monday, September 

12, 2011, should be issued. 

WHEREFORE, it is respectfully submitted that the application be granted, that a 

temporary stay be Ordered enjoining and restraining the hearing from proceeding and that a 

briefing schedule on a pennanent stay be issued. 

Dated: New York, New York
 
September 9,2011
 



EXHIBIT A
 



03/08/2011 12:05 

SUPREME COlTRT OF THE STATE OF >JEW YORJ(
 
COHN'TY OF NE'V YORK : PART 5
 
______________________•_- •--- ------ ---------- -- --_ .. --- --x
 

In the Malter of the Application of index ~o. lOR? 51 Ii 1
 
The Honorable Lee L Holtzman.
 

Peti:ioner,	 Mot. Subm.: 8/12fll 
\fot. Seq. .No.: 001 

. against ­

The Conunission on Judicial Conduct. 

Respondent. 

For"a Judgment Pursuant to Arricle 78 of the Civil 
PracTice Law am! Rules.
 
--.---.... -._-----.--------------------.-----------.----------------x
 
BARBARA JAFFE, JSC:
 

For petitioner; For n!lpOndellt: 

Da\'id Godosky, Esq. Monica Connell, AAG 
Godosl,y & Gentile, P.c. Michael Siuczmski, AAG 
61 Broadw<l)' Eri: T Schn~idennan 

Hew York. }.'Y 10006 At1(1I1ley General of the St,lte ofNY 
212-742-97M 120 BrondwEy, 2-1"· ::'1. 

Nc'x York, }.-Y ](1111 
:; 12-416-S9FiSi8552 

By order lo show cause dated July 29,2011, petirioner brings thi5 Article 78 proceeding 

seeking a..'l order directing respondent to dismiss the complaint filed against him without 

prejcdice to re-tiJilJg it upon thl:: l;oDclusion of a related criminal trial or, in the altemati"e, 

directing a stay oithe disciplinary proceeding against him pendjng the conclusion of the trial. 

Respondent opposes. 

1. BACKGROl.JND 

By Notice of Formal Written Complaint dated Janu3ry 4,2011, respondent charged 

petitioner. Judge of the Surrogate' s Court, Bron.x County, with judicial misconduct a& follows: 

(1) from 1995 to Arril ]009, petitioner app,o\'ed legal fees payable to VIicha~1 L\ppmar., 



~3;08/~~11 12:85 

Counsel to the Bronx Public Administrator's Office, in numerous cases based on insufficient 

boilerplate affidavits of legal services Clnd \\,ithout consideration ofstatutoL"}' factors; (2) in 2005 

and 2006, despite knowing that Lippman had taken uneal'l".ed advance legal fees wit:,out coun: 

approval and/or excessiw fees. petitioner fai.led to rep0l1 Lippman to 13w enforcement authoriti~~ 

or the Appellate Division, First Dep3rtment Disciplinary Committee and continued to award 

Lippman legal fees; and (3) from 1997 to 2005. petitioner failed to supcr\:jsc the work of coUIt 

staff and appointees adequat~lr, including but ijC)t ~imlted to Puhlic Adminimalur Esther 

Rodriguez, resulting in (a) Lippman improperly taking advance legal fees. (b) delays in the 

ad:ninistration of estates, (c) nW11erOll~ indi l/idl.1aJ estates \\ith negati"e balances, (d) estate funds 

being placed in imprudent J.ndJor unauthorized illvesTI11eIlts. and (e) the Public Administrato:':; 

emplojTlJent of a close acquaintance who billed estates for service... that were not rendered and/or 

overbilled estates. (Petitior., dated July 19, 20] 1 [Pet.]). 

Lippman was indlcted on crimiIl31 charges related to the allegations against petitioner. 

The cl;tnil1~l m~tter :lgainst Lippmsn \\'iU {lext b~ heard on September ::0,2011 in Supreme 

Comt, Bronx County. (Id., ExlI. C). 

lly decision and order dated March 21,2011. respondent den.ied petitioner's motion to 

dismiss the disciplinary proceeding agai nst him or stay it pending Lippman'5 criminal mltter. 

(ld, Exn A). A disciplinary hearing is scheduled for S~pternber 12, 2011. ad.}. 

TT. CONTENTIONS 

Petitioner alleges that rt5ponc.lcnt's decision to proceed widl the disciplinary hearing 

against him not\\;ithstanding the pendency of the criminal action against Lippman deprives him 

of his constitutional right to mount a defense, as he is unable to aLces:~ documents and e"icence 

2 
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within the control of:he prosecution in the criminal aGtion, and to confront or cross-examine 

Lippman, who he: allc:ges is the actual ""'I"ongdoer. According to petitioner, Lippman will invoke 

his right again<;t ~elf-incrimination if called a~ a witne.ss in 1!1e disciplinary proceeding. 3S 

e,·iden.;;ed by the afi:idavit of Lippman's attorney, who states that if Lippman is called to testify in 

the disciplinary proceeding. be "would advise [LippmanJ to exercise his constitutional rights to 

refu&e to answer any such questions under the Fifth A.l11endmeilt." (Pet., Exh, E). Petitiuner a[sn 

asserts Lhat as his term will nnt expire until December 201::', respondent will have ample time to 

conclude the proceeding and will thus not be prejudiced by a litnitt:d stay, whereas he will be 

severely prejudiced ifthe disciplinary proceeding is not stayed. (Id.). 

Respondent maintains that petitioner's claim is premature as it has m..d~ nO dct:i:,;iun that 

actually harms him; that Lippman may not a~sert his fifth amendment rig:'1t before he is called as 

a \-\1.mess, and that in the event Lippm3.n refuses to testify, respondent \\'ill then be able to fashion 

an appropliale remedy to pr0tect petitioner's rights. It denies that petitioner will be unable to 

present a defense absent Lippm.an's testimony as the charges against petitioner relate to his 

condu~ and nOl Lippman's. (Mem. of Law. dated July 28,20]]). 

TIr. ANALYSIS 

Generally, a \"itne5s may only invoke the privilege against 5elf-incrimination when asked 

a potentially incriminating question., and thus the pri\·i.lege may not be invoked in advance:. 

(People v Laino, 10 NY2d 161 [1961 J. Iv dmied and eel'f deniEd 374 US 104 [196}1; ApplicQtirm 

of WaterJj'ont Comnm. ofNew York Harbor, 245 AD2d 63 [I" Dept 1997]. Iv denied 93 }'-;'Y2d 

931 [1999J, Figu.eroa \' Figllerua. ] 60 AD2d 390 [I" Dept 1990]1, 

3 
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In Britt l'Intl. Bus Sen:r., fne., the court obseTv~d that a compelling factor in detenr.ining 

whether to stay a CiVl1 action pending the resolution oJ a rdated criminal action is where a 

defend;mt in the civil action \\ill invoke his or her right against self-incrimmation (255 AD2d 

143 [1 'I Dept 1998]). There. a bus passenger sued the bus o"ner and bus driver for negligence. 

Criminal charges pended against the driver, and the driver's attorney "indicated that [the driver] 

ckarly intends to invoke his right against ~clf im:riminati on given the severity of the pending 

criminal charges agilinst him." Based on the affirmation, the court found thaI the defendant b'JS 

O\.\ller demonstrated that 'Without the dliver's "critical and nec~ssaTY" testimony, he would be 

unable to present an 3dequate ddense, snd thus a stay of the civil action was warranted. 

TTere, petitiol1eT has not shown that Lippman ''Yill refuse to testi~y if calJed as a witness 

absent an affidavit from Lippm:ln snd ~i\'en Lippman's attomey's aftlrmation in which he stale~ 

only thst he ,....ill advise Lippman not to testify. not that Lippman ''''ill in fact refuse to testify. 

Thus, petitioner's application is premature. 

"·foreover, it has been held that 3 disl;iplinary or aoministrati.ve proceeding need not be 

stayed pending the conclusion of a related criminal proceedi ng. (S"e Choplin 1.: .Yew l'ork City 

Dept. o.fEdue., 48 AD3d 226 [1" Dep't 2008]; Marter o{Wat.101l v Cily ofJa1l1I?s/olVn, 27 AD3d 

1J83 [4:h Dept 2006]; A/after oj A!owUaill, 89 AD:2d 6j2 pro Dept 1982]; Espada 2001 v New 

York City Campaign Fin. Bd.. 15 Mise 3d 647 [Sup Ct, New 'York COUDr!' 20071 ajJd59 AD3d 

57 [1" Dept 2008]; In re CeO/T, 80 Mise 2d 963 [Sup Ct Westchester County 1975]). 

\\'hile petitioner relies Cm Access Capital. Inc. \' DeCicco, for the proposition that "filn 

the context of ci .....illitigation, a discretionary stay is appropriate to a\'oid prejudice to another 

party that would result from the aS3ertion Ofthl; privilege dga:l1st self-incrimination by a 

4 
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",itness." the proposition constituted only dicta as the issue decided therein was whether the 

defendLl11t WIlS entitled to 0. StllY of the plllintift's motion [ur swnmary judgment against him 

,vhile criminal proceedin,gs pended against him, (302 AD2d 48 [1" Dept 2002]"). 

In light of this result. J need not consider the parties' remaining arguments. 

IV. CONCLUSIO:-J� 

:\.ccordingly, it is hereby� 

ADJCDGED and ORDERED, that the petition is denied and the proceeding is dismissed. 

ENTER: 

12..A/! - ;) \ / 

DA.lED:� Septemher 8,2011� 
N~w York, Nev,,' York� 

5� 
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STATE OF NEW YORK 
COMMISSION ON JUDICIAL CONDUCT 
----------------------------------------------------------J{ 

In the Matter of the Proceedings Pursuant 
to Section 44, subdivision 4, of the 
Judiciary Law in Relation to AFFIDAVIT OF 

MICHAEL LIPPMAN 
LEE L. HOLZMAN, 

a Judge of the Surrogate's Court,� 
Bronx County.� 

----------------------------------------------------------J{� 

STATE OF NEW YORK )� 
) 88.: 

COUNTY OF NEW YORK ) 

MICHAEL LIPPMAN, being duly sworn, deposes and says: 

I. I have been subpoenaed by counsel to Surrogate Holzman to testify in the 

above-captioned matter. 

2. I am electing to and will assert my constitutional rights to remain silent and 

not answer questions under the Fifth Amendment to the United States Constitution and under the 

relevant provisions of the Constitution of the State ofNew Yo . . fI 

LLIPPMAN 

Sworn to before me this 
9th day of September 20 II 

-M'iJ2Notary PuB Ie 

MICHAEL S. ROSS� 
NOTARY PUBLIC-STATE OF NeW YORK� 

No. 02R04796233 
Qualified In NolSou County� 

Mil COlllfflililon IIlplr•• JCl"Uarv 01, 101.� 


