STATE OF NEW YORK

SUPREME COURT
COUNTY OF ONONDAGA
VERIFIED PETITION
In the matter of: and
AFFIDAVIT IN SUPPORT
JOHN DOE, OF SHOW CAUSE ORDER
Petitioner, and a
VS. TEMPORARY
NEW YORK STATE COMMISSION RESTRAINING ORDER
ON JUDICIAL CONDUCT
Respondent, Index No.
RJI No.

Andrew N. Piraino. being duly sworn deposes and says as and for his Verified Petition

as follows:
INTRODUCTION
1. This is a Verified Petition and is being brought as a Special Proceeding pursuant

to CPLR Article 78 against the New York State Commission on Judicial Conduct (hereafter

Commission or respondent).

2. Petitioner seeks a writ of prohibition pursuant to Article 78, including §7803(2),

upon the basis that the Commission is proceeding without, and in excess of, their statutory -

jurisdiction.

3. Petitioner is a duly elected town judge within the State of New York. The
Commission has filed a Formal Complaint pursuant to Judiciary Law §44(4) alleging petitioner

has engaged in acts of unethical judicial misconduct. Petitioner demurs and does not dispute
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these factual allegations. The acts complained of are mere administrative failures and do not
under any circumstances rise to the level of unethical judicial misconduct.

The Formal Complaint does not allege petitioner engaged in any acts of venality or
judicial intemperance. Rather the gravamen of the complaint is petitioner: a] on multiple
occasions mistakenly imposed fines in excess of Vehicle and Traffic Law [hereafter VTL]
statutes; and b] on multiple occasions mistakenly failed to impose minimum fines or surcharges
required by the VIL; and c] failed to supervise the Court’s clerks, because on multiple
occasions the Court’s clerks made administrative errors; and d] failed to supervise the Court’s

clerks because on multiple occasions the Court’s clerks did commit acts of official impropriety.

4. Pursuant to Judiciary Law §44, subject matter jurisdiction of the Commission is
strictly limited to prosecuting acts of unethical judicial misconduct. Therefore, the

Commission’s prosecution of petitioner for administrative failures is both without jurisdiction,

and in excess of its jurisdiction.

5. Petitioner is entitled to an order, judgment and decree vacating the Commission’s

Formal Complaint.

PARTIES

6. Petitioner, Honorable Andrew N. Piraino, is a duly elected Justice of the Town
Court of Salina, Onondaga County. He maintains his judicial chambers at 201 School Road,

Liverpool, New York 13088. Telephone 315.457.4251.

7. Respondent, New York State Commission on Judicial Conduct, was statutorily
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created pursuant to Judiciary Law §41. The Commission’s Clerk is Hon. Jean M. Savanyu. The

Commission maintains an office at 400 Andrews Street, Suite 700, Rochester, New York 14604.

Telephone 585.232.5756.

8. The New York State Attorney General is the Constitutional attorney for the
Commission. The New York State Attorney General maintains an office at 615 Erie Blvd. West,

Syracuse, New York 13204. Telephone 315.448.4800.

CONFIDENTIALLY OF ALL PROCEEDINGS

9. Pursuant to Judiciary Law §45, this Special Proceeding and all matters related to
it are statutorily required to be “confidential and shall not be made available to any person.” As
such, Petitioner seeks an immediate order: sealing the records maintained by the Clerk of this

court; directing the caption of the case to be styled as “John Doe v New York State Commission

on Judicial Conduct;” and pursuant to Judiciary Law §4 directing all proceedings are to be held

in a court room closed to the public.

JURISDICTION

10.  Pursuant to Judiciary Law §140-b the Supreme Court has jurisdiction to consider

this Special Proceeding and to grant the relief Petitioner seeks.

11.  Upon information and belief, in the Matter of Nicholson v State Commission on

Judicial Conduct, 50 NY2d 597 [1980], the Court of Appeals specifically held that a writ of

prohibition under Article 78 is the proper procedural device to be used when challenging the

Commission’s jurisdiction.
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12.  Petitioner highlights that this application for relief does not seek to limit or prevent
the Commission from performing its investigative function. Infact, the Commission has already
fully investigated Petitioner’s judicial activities. Petitioner has given the Commission extensive
sworn deposition testimony. Moreover, Petitioner voluntarily produced a full and complete copy

of all court records which involve the matters of interest to the Commission.

13.  There are no questions of fact, nor factual disputes. Petitioner does not disagree
with the factual statements contained in the Commission’s Formal Complaint. The only issue
left to resolve involves a matter of law. That is, since petitioner’s actions are mere

administrative failures -- as a matter of law -- the Commission does not have subject matter

jurisdiction to prosecute petitioner.

WHAT IS UNETHICAL JUDICIAL MISCONDUCT

14.  Upon information and belief, Judiciary Law § 44(1) allows the Commission to
investigate “conduct, qualifications, fitness to perform, or performance of official duties of any
judge.” However, the Commission’s authorizing legislation only allows it to prosecute judicial
activities involving “misconduct in office, persistent failure to perform his duties, habitual
intemperance and conduct, on or off the bench, prejudicial to the administration of justice.” The

statute does not define “misconduct,” “persistent failure to perform his duties,” or “habitual

intemperance and conduct.”

15.  The Commission’s Administrator has called itself the “judicial ethics officer.”
Petitioner does not challenge this summary analysis of the Commission’s role. Thus, unless
Petitioner has in some fashion acted unethically, the Commission’s prosecution is without
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jurisdictional authority.

[Statement of Robert H. Tembeckjian, Administrator and Counsel, Commission on Judicial

Conduct to the New York State Senate Standing Committee of the Judiciary, January 29, 2007,
at page 10].

16.  The Commission, in its various public pronouncements does provide detail as to
what actions constitute unethical judicial misconduct. The Commission has publically stated it

will only investigate complaints involving:

. improper demeanor

. conflicts of interest

. intoxication

. bias

. prejudice

. favoritism

. corruption

. prohibited business or political activity

. serious financial and records mismanagement

. assertion of the influence of judicial office for the private benefit of a Judge or
others, and

. other misconduct on or off the bench

[bttp://www.scjc.state.ny.us/Publications/brochure.htm

17.  The Commission acknowledges its job is not to correct errors of law. The

Commission itself has stated:

The Commission does not act as an appellate court and does not
review the merits of a judge’s ruling or alleged errors of law. The
Commission does not have the authority, for example, . . . to change
the sentence imposed upon a defendant.
http://www.scjc.state.ny.us/Publications/brochure.htm

18.  The Commission does not exist to oversee the training of judges, or the manner in

which the courts are administered. These functions are the responsibility of the Office of Court
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Administration [hereafter OCA]. The OCA is the administrative arm of the court system under
the control of the Chief Administrative Judge of the New York State Unified Court System. The

Chief Judge of the Court of Appeals also holds the position of Chief Administrative Judge .

http://www.courts.state.nv.us/admin/oca.shtml]

Petitioner’s court is overseen administratively by OCA. Being in Onondaga County, the
Town of Salina is located within the Fifth Judicial District. Supreme Court Justice Hon James
C. Tormey 1is the Administrative Judge for the Fifth Judicial District

[http://www.nycourts.gov/courts/5jd/onondaga/index.shtml].

Upon information and belief, Justice Tormey has named Supreme Court Justice James P.
Murphy to oversee the operations and administration of the town and village courts in the Fifth
Judicial District; and has named Hon. David S. Gideon as OCA liaison to the town and village

courts [Judge Gideon is on the OCA staff, and contemporaneously holds the elected position as

a Town of Dewitt Justice].

19.  As amatter of law, unless the Commission alleges one or more of the erroneous
sentences imposed by petitioner was due to impure motives, or due to some other unethical
judicial misconduct [See Judiciary Law §44], the Commission is statutorily without subject
matter jurisdiction. Put simply, a judge’s good faith, but mistaken action, due to misinterpreting
or misapplying the law can never support a prosecution of unethical judicial misconduct.
Similarly, mistaken and/or improper actions undertaken by the Court’s clerks, without

petitioner’s knowledge-- as a matter of law-- is not chargeable to him if petitioner has used due

diligence in overseeing and supervising his clerks.
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MATTER OF GREENFIELD 76 NY2d 293 [1990]

20.  Upon information and belief, the Court of Appeals in Matter of Greenfield 76

NY2d 293 [1990] confirmed even “serious administrative failings” without “persistent or
deliberative neglect” does not constitute judicial misconduct. [at page 294] The Court of Appeals
added that until a judge’s actions show he has “defied administrative directives or has attempted

to subvert the system by, for instance, falsifying, [or] concealing” unethical judicial misconduct

has simply not occurred.

21.  Uponinformation and belief, Matter of Greenfield confirms the Commission does

not have subject matter jurisdiction unless it affirmatively alleges the judge has acted in a] bad
faith, or b] has demonstrated an unwillingness to handle his judicial duties. Even when the
evidence shows a judge has committed numerous administrative errors -- without aggravating

circumstances — the Commission does not have statutory jurisdiction to prosecute.

MATTER OF GILPATRIC 13 NY3d 586 [2009]

22.  Upon information and belief, in the recent case of Matter of Gilpatric 13 NY3d

586 [2009] the Commission essentially sought a per se rule that an extensive delay in issuing
decisions on disputed cases constitutes unethical judicial misconduct. The court rejected the

Commission’s argument for a per se rule. The court clarified Matter of Greenfield 76 NY2d 293

[1990], and stated that an administrative failure may rise to the level of misconduct depending

on the context of the administrative failures. In making its rulings the court ratified, reaffirmed

and reiterated the Matter of Greenfield jurisdictional limitations:

it is important to draw a line between the role of the
Commission and court administrators in order to avoid
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confusion and provide adequate notice to members of the
judiciary as to when and under what circumstances . .. a

purely administrative concern...becomes a matter warranting
punitive sanctions.

23.  Inthe Gilpatric case the Commission itself, in its’s Memorandum in Support of
Motion for Summary Determination, dated October 6, 2008, admitted that “Greenfield requires
delay plus aggravating circumstances.” The Commission argued the aggravating factors were:
a] Judge Gilpatric’s prior Letter of Dismissal and Caution; and b] the repeated inquiries from

his administrative judge. [See Gilpatric, Record on Appeal, at page 91].

24.  Upon information and belief, the Gilpatric decision did not change the basic

premise of Greenfield that before a judge’s administrative failures may constitute judicial

misconduct -- there must be aggravating factors. The Complaint brought against petitioner is
completely devoid of any factual allegations of administrative failure plus aggravating

circumstances. [As described in Gilpatric, a persistent lack of action in response to

administrative recommendations and warnings may constitute an aggravating circumstance. |

25.  Nomatter how the Commission’s Formal Complaint is parsed, there is not one fact
which could in any manner be characterized as an “aggravating circumstance.” To the contrary,
petitioner has shown a willingness and ability to handle his judicial duties. Moreover, petitioner

-- even to this date -- has never been contacted by OCA regarding the quantity or quality of his

judicial work product.

26.  Petitioner has always acted in “good faith;” a fact which the Commission does not
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challenge. The record before this court shows the Commission has failed to show, or even allege,

petitioner is guilty of administrative failures plus “aggravating circumstances.”

27.  Beyond the statutory limitations imposed by the Judiciary Law -- as a matter of
justice, fairness and equity -- this court should never allow the Commission to prosecute a judge

for mere administrative failures taken in good faith.

THE COMMISSION IS NOT AN APPELLATE COURT
28.  The Legislature never granted the Commission jurisdictional authority to act as
a super appellate court. If the Commission is allowed to prosecute petitioner it will be given a

free hand to prosecute any judge who is foolish enough to make a decision that is not favored by

the Commission.

THE COMMISSION IS NOT THE ADMINISTRATOR OF THE COURT SYSTEM

29.  The Legislature never granted the Commission the jurisdictional authority to
prosecute judges for administrative failures. Oversight of the courts rests with the Chief Judge
of the Court of Appeals and the OCA. If the Commission is allowed to prosecute petitioner it

will be given a free hand to prosecute any judge who does not “toe the line” of the Commission’s

bureaucratic demands.
PETITIONER’S LACK OF PRIOR KNOWLEDGE

30.  Petitioner has been a justice of the Salina Town Court since January 1, 1993; a

period of some 18 years.
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31.  During petitioner’s judicial tenure, from January 1, 1993, until he received a letter
from the Commission on June 14, 2009, petitioner had never been contacted by the Commission,
the OCA, or any governmental entity concerning the quantity or quality of his judicial work

product. Petitioner verily believed his judicial performance was not only acceptable, but

exemplary.

PLEADINGS AND RELATED DOCUMENTS

32.  On or about April 18, 2008, the Commission received a complaint from 2
defendants who were ticketed for not wearing their seatbelts. One defendant was the driver, the
other defendant was the front seat passenger. Defendants each plead guilty, by mail. After
accepting the guilty pleas, petitioner imposed a fine of $60 and a surcharge of $55 on each
defendant. Defendants paid the fine. No appeal was filed. Once the fine was paid neither

defendant ever made further contact with petitioner or the court’s staff.

Instead of contacting the court about its error or filing an appeal, defendants submitted

a complaint to the Commission. Defendant’s letter identified they were charged a $60 fine, but

that the maximum fine was $50.

33.  Uponinformation and belief, the Commission did not counsel or advise defendants
to retain an attorney to represent their interest, advise them to contact petitioner’s court; nor,

did the Commission contact petitioner or his court staffto correct the obvious error. Instead, the

Commission opened a secret and surreptitious investigation.

34.  Uponinformation and belief, the Commission contacted the NY State Comptroller
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and requested a listing of all fine and surcharge monies which had been submitted by petitioner
for the period of January 1, 2006 to May 30, 2008. In due course, petitioner’s court submits all
fine and surcharge monies to the Comptroller. As part of the submission, petitioner’s court
provides the name of each defendant, the amount of the fine and surcharge paid, the date of
payment, and the charges to which the defendant was found guilty.

The NY State Comptroller has always accepted all fine and surcharge monies transmitted
by petitioner without complaint or question. The Commission has not alleged petitioner has ever

mishandled any fine or surcharge money; or that the court’s records do not accurately show the

activities taken by petitioner and the court’s staff.

35. Instead of making sure that justice was performed and the legal error corrected,

the Commission secretly and surreptitiously investigated petitioner for more than 11 months.

36.  Exhibit A. The Commission contacted petitioner by letter dated May 14, 2009.
The Commission did not seek an explanation from petitioner. Rather, in aheavy-handed manner,
the Commission directed petitioner to appear at the Commission’s offices in Rochester on June

14,2009 to give sworn deposition testimony. The letter of May 14, 2009 is attached.

37.  Inresponse to the Commission’s letter, and prior to his testimony, petitioner and
the court’s staff immediately pulled from the clerk’s archives copies of every record related to
the matters of interest to the Commission. This was a Herculean task, as the Commission had
inquired about 1,524 closed cases. The documents generally consisted ofthe charging instrument
[i.e. traffic ticket], the court’s internal records, including any communication from the
People/defendant, and the disposition records. These records were physically delivered to the
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Commission on June 11, 2009.

38.  Exhibit B. On May 29, 2009, petitioner’s counsel deposed petitioner’s former
Chief Clerk. Petitioner’s chief clerk previously worked for Judge Burnham for several years.
The testimony showed the process and procedures used by petitioner -- had been adopted
essentially verbatim from those used by his predecessor, Judge Helen Burnham. Thus, the
judicial processes and procedures employed by petitioner had been in use, literally for many
decades, without incident or concern from either the Commission or OCA. [It is noted that
Judge Burnham was a respected jurist and had served as president of the NY State’s Magistrates’
Association. Certainly, petitioner was not only justified, but wise, to adopt the proven judicial
processes and procedures used by his predecessor.] The transcript of May 29, 2009 is attached.

Upon information and belief, Petitioner’s use of the procedures and practices in use by
his predecessor; and which judicial practices and procedures are in general use by town and

village courts throughout Onondaga County constitutes “due diligence” in executing his judicial

responsibilities and in overseeing the court’s staff.

39.  Exhibit C. On June 11, 2009, petitioner gave sworn testimony for several hours.

The transcript of June 11, 2009 is attached.

40.  Exhibit D. On July 30, 2009, petitioner submitted a formal request to the

Commission requesting the Investigation be closed, with a finding of no cause for action. The

request of July 30, 2009 is attached.
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4].  Exhibit E. On September 1, 2009, petitioner submitted a supplement to his
request that the matter be closed, with a finding of no cause for action. In a reported appellate
division case, a judge’s statutorily erroneous criminal sentence was affirmed by the appellate
court. Certainly, if imposition of a clearly illegal sentence was affirmed, the imposition of the

sentence by the trial court could not be deemed unethical judicial misconduct. The supplemental

letter request of September 1, 2009 is attached.

42.  Exhibit F. Having not heard from the Commission for several months, on
February 23,2010, a further letter was submitted by petitioner urging the Investigation be closed,

with a finding of no cause for action. The letter of February 23, 2010 is attached.

43.  Exhibit G. The NY Bar Association Journal published an article authored by
retired Court of Appeals Judge Joseph W. Bellacosa [May, 2010]. Judge Bellacosa attacked the
current judicial disciplinary process and the Commission’s improper attempt to encroach on the
principle of judicial independence [at page 46]. Petitioner again wrote to the Commission

requesting the investigation be closed. The letter of May 20, 2010 is attached.

44.  Exhibit H. Without explanation or comment, on May 20, 2010, the Commission

issued a Formal Complaint against petitioner. The Formal Complaint dated May 20, 2010 is

attached.

45. Exhibit I. On June 24, 2010, petitioner served his Verified Answer. The answer

contained several affirmative defenses; including:
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a] the complaint fails to state a cause of action,

b} the Commission lacks subject matter jurisdiction as administrative failings are the sole
responsibility of the OCA,

c¢] the Commission lacks subject matter jurisdiction as correction of an illegal sentence
is the sole responsibility of the appellate courts,

d] the complaint fails to allege any facts which violate Judiciary Law §44, since petitioner

has not committed misconduct nor has he shown habitual intemperance and conduct, and

e] that based on the principle of Stare Decisis, and the decisions in Matter of Gilpatric 12
NY3d 586 [2009], Matter of Bauer 3 NY3d 158 [2004] (Judge Read’s Dissent, at page

173 ... the Commission’s charges [based on excessive fines] relating to matters other

than right to counsel and bail [are] of relatively little moment.”) and Matter of Greenfield

76 NY2d 293 [1990] the alleged conduct of Petitioner is not actionable by the

Commission.

The Answer and affirmative defenses specifically identified the complaint’s failure:
f] to allege petitioner had prior knowledge or awareness that he or the Court’s clerks had
committed or been responsible for any administrative or other deficiency.
g] to allege petitioner took actions in bad faith or by deliberate neglect,
h] to allege petitioner has defied administrative directives,
i] to allege petitioner has attempted to subvert the system,
j] to allege petitioner failed to perform his judicial duties despite repeated administrative
efforts to assist the judge, or
k] to allege petitioner’s continuing conduct demonstrates an unwillingness or inability to

discharge his judicial duties. The Verified Answer dated June 24, 2010 is attached.

To date the Commission has not served or attempted to issue a supplemental or amended

Formal Complaint.
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46.  Exhibit J. Since the Formal Complaint was completely lacking in substance, on
June 24, 2010, petitioner made a motion to dismiss the Formal Complaint. The Notice of

Motion, the affidavit of petitioner dated June 24, 2010, and the affidavit of Attorney Zimmerman

dated June 24, 2010 are attached.

47.  Exhibit K. The Commission on August 19, 2010 submitted opposition to the

motion to dismiss. The affirmation of Attorney Dugay dated August 19, 2010 is attached.

48.  Exhibit L. Petitioner’s attorney on August 26, 2010 submitted areply. Attorney

‘Zimmerman’s affirmation dated August 26, 2010 is attached.

49.  Exhibit M. Without explanation or decision on October 4, 2010 the Commission

denied petitioner’s motion to dismiss. The determination is attached. .

50.  Uponinformation and belief, once the Commission’s order denying the motion to
dismiss was received, petitioner’s attorney performed significant research to understand the
process for appealing the Commission’s erroneous decision. After reading a large volume of
cases employing the CPLR Article 78 procedure, no reported cases could be found describing
how an erroneous decision of the Commission could be appealed to the Court of Appeals.
Petitioner’s attorney directly telephoned the Civil Clerk of the Court of Appeals. During this
conference, the clerk advised the Court of Appeals does not recognize any procedure to appeal

from the Commission’s denial of a motion to dismiss.

Further research confirmed that in Matter of Nicholson v State Commission on Judicial
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Conduct, 50 NY2d 597 [1980], the Court of Appeals held that a writ of prohibition under Article

78 is the proper procedural device to be used when challenging the Commission’s jurisdiction.

51.  Upon information and belief, by statutory design, and unique within all of known
principles of American jurisprudence, the Commission is allowed to initiate a complaint,
investigate its own complaint, prosecute its own complaint, to make its own factual findings that
a judge has committed unethical acts of judicial misconduct -- and then to impose sanctions
against the judge--up to and including removal from office. Only after the Commission has
imposed a penalty does the statute scheme allow for direct appeal to the Court of Appeals.

As Judge Bellacosa so eloquently stated “Quis custodiet ipso custodes?”” Which is

translated as: “Who will watch the watchdogs?” [See generally: Judiciary Law §40 et. seq. and

edition of the Point of view: Time to Reform Judicial Reform, NY Bar Association Journal, May,

2010]

CONCLUSION

52. Unless the Commission is able to show petitioner is guilty of administrative
failures plus aggravating circumstances there is no subject matter jurisdiction to proceed.

Without subject matter jurisdiction, the Commission’s Formal Complaint against petitioner must

be vacated.
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VERIFICATION

53.  Petitioner being duly sworn deposes and says, all factual allegations contained in
this affidavit are true and accurate except those made upon information and belief and as to those

he verily believes them to be true.

c S
Dated: January 20, 2011 ( el MM

< Andrew N. Pirdino

s

Wmmerman, Esq
orney for Petitioner

117 South State Street
Syracuse, New York 13202
315.475.7777

Fax 315.475.4225
az@ZiPil.aw.com

[Fax & email not for service]

On the 20" day of January, 2011, personally appeared Andrew N. Piraino, who is known
to me or who produced proof of his identity. He did swear to tell the truth, and he swore all of
the factual statements made in the Verified Petition are true and accurate, except those made

upon information and belief, and as to those statements he verily believes them to be true.; and
he did then affix his signature hereto.

Notary Public

on M. Zimmgran
Aa»'x Y. Notary Public
Onondaga C0.-4697848
Expies Mafth SV /o/
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MARVIN E. JACOB
HoN. JILL KONVISER
NINA M. MOORE
HoN. KAREN K. PETERS
HON. TERRY JANE RUDERMAN

MEMBERS -

JEAN M. SAVANYU
CLERK

Honorable Andrew N. Piraino
Salina Town Justice

Salina Town Court

201 School Road

NEW YORK STATE
COMMISSION ON JUDICIAL CONDUCT
400 ANDREWS STREET, SUITE 700
ROCHESTER, NEW YORK 14604

585-232-5756 585-232-7834 ROBERT H. TEMBECKJIAN
TELEPHONE FACSIMILE ADMINISTRATOR & COL'NSEL
www.scjc.state.ny.us JouN J. POSTEL
DEPUTY ADMINISTRATOR

M. KATHLEEN MARTIN

CONFIDENTIAL , Df;;lzx}rbogfgﬁy
May 14, 2009 STEPHANIE A, F1x
@ ECEIVET
N way 15 [

HON. A.N. PIRAINO

Liverpool, New York 13088-6232

Dear Judge Piraino:

Re: File No. 2008/R-139

In accordance with Article 2-A of the Judiciary Law, the State Commission
on Judicial Conduct is investigating allegations that you have imposed excessive fines in
Vehicle and Traffic Law cases, including People v. Ronald Boise and People v. Regina
Scott in which each defendant was fined $60 following their conviction of No Seatbelt,
notwithstanding that the maximum statutory fine was $50.

In addition, it is alleged that you imposed fines and surcharges outside of
the statutory amounts in 1,374 cases as set forth in the attached Schedule A . Specifically,

itis alleged that:

.

You imposed a total of $12,712 in excessive finesfin 770 c3ses as
follows:

» $0 in 0 Penal Law cases
» 8§81 in 1 Transportation Law cases
» $12, 711 in 769 Vehicle and Traffic Law cases

You imposed fines which totaled $12,069.70 below the statutorily-
required minimum amount in 182 cases as follows:
> $0 in 0 Penal Law cases



Honorable Andrew N. Piraino
May 14, 2009
Page Two

» $500 in S Transportation Law cases
» $11,569.70 in 177 Vehicle and Traffic Law cases

¢ You imposed a total of $2,480 in excessive surcharges in 73 cases as
follows:
» $75 in 2 Penal Law cases
» $0 in 0 Transportation Law cases
» $2,405 in 71 Vehicle and Traffic Law cases

* You imposed surcharges which totaled $17,730 below the
statutorily-required minimum amount in 349 cases as follows :
> $5,895 in 50 Penal Law cases
> $1,520 in 11 Transportation Law cases
> $10,315 in 288 Vehicle and Traffic Law cases

e You imposed $450 in fines and $550 in surcharges in 10 cases for
Vehicle and Traffic Law 319-3 charges notwithstanding that Vehicle
and Traffic Law 319-3 does not reference a chargeable offense

Tt is further al]e'gc_:_d«as forth in Schedule B, that you:

of 774 caSes by accepting pleas to Vehicle and Traffic Law
nding that Vehicle and Traffic Law 1101 does not
reference a chargeable offense. Specifically, it is alleged that you
allowed Vehicle and Traffic Law 1101 pleas to:
» § Salina Town Ordinance cases in which $360 in fines were
imposed,
» 2 Taxation Law cases in which $300 in fines were imposed
» 10 Transportation Law cases in which $790 in fines were
imposed, and -
» 757 Vehicle and Traffic Law cases in which $58,285 in fines
were imposed

In connection with this investigation, the Commission requesis that you
appear to give testimony on June 11, 2009, at 1:00 P.M., at the Commission's office, 400
Andrews Street, Suite 700, Rochester, New York 14604 (map enclosed).

At your appearance, you will be questioned about your policies, practices
and procedures concerning charge reductions, and fine and surcharge determinations.
Specifically, you will be questioned about your imposition of fines, fees and surcharges in
various cases listed on the enclosed Schedule A, and about your disposition of Vehicle



Honorable Andrew N, Piraino
May 14, 2009
Page Three

and Traffic Law charges, Taxation Law charges, Transportation Law charges and Salina

Town Ordinance charges by pleas to VTL 1101 in various cases listed on the enclosed
Schedule B.

Your appearance is requested in accordance with Section 44, subdivision 3,
of the Judiciary Law. This is not a hearing as provided by Section 44, subdivision 4, of
the Judiciary Law. Your testimony will be sworn and transcribed and a copy provided to
you at no cost. You have the right to be represented by counsel and to make a statement
and present relevant material. Your attorney will have the opportunity to ask you
questions, subject to further questioning by Commission staff.

Please provide written confirmation of your scheduled appearance no
later than June 1, 2009,

Please feel free to have your attorney call me if [ can answer any questions
about procedures.

I am enclosing copies of the complaints, dated April 18, 2009, and the
Commission's Operating Procedures and Rules.

Very truly yours,
iohn J. Postel
Deputy Administrator
IIP:Ip
Enclosures
CERTIFIED MAIL #55596284

RETURN RECEIPT REQUESTED






VERIFICATION OF WITNESS

I, ELEANOR LEE MAZZYE, hereby certify that I have read the transcript of my
testimony taken under oath on May 20, 2009; that the transcript is a true, complete,

and correct record of what was asked, answered, and said on the record as given by

“FLEANOR LEF MAZZ% 72

me are true and correct.

SUBSCRIBED AND SWORN to before me, the

undersigned authority, on this 2 \u/\] day of
Dol \__ .00

e —

NOTARY PUBLIC

WENDY L CONTOS
iR B
s d . 01C0819
~ Commission Expires 11-;4,729_1270.?,, '
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Witness statement of ELEANOR LEE MAZZYE,
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Zimmerman Law Firm, 117 South State Street,

a

Syracuse, New York, before Diana Yauchler,

Court Reporter and Notary Public in and for the’

State of New York.
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ZIMMERMAN LAW FIRM

117 South State Street

Syracuse, New York 13202
BY: AARON M. ZIMMERMAN, Esqg.
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DESCRIPTION Marked Identified
Form Document 4 17
Vehicle & Traffic
Sample Information Sheet 4 23
Vehicle & Traffic Docket
(DWI) 4 23
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Criminal Docket 4 27
Record of Court Action 4 27
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ELEANOR L. MAZZYE,

called as a witness, being duly sworn,

testifies as follows:

(Exhibits 1 through 4C marked for

identification.)

EXAMINATION BY MR. ZIMMERMAN

BY MR. ZIMMERMAN:

Q. What 1s your full name, ma'am?

A. Eleanor Lee Mazzye.

O. And where do you liva?w

A. I live at 106 Sunflower Drive.

Q. Age and date of birth?

A. 1/19/43 and I am 66;

Q. Are you employed at the present time?

A. Only part time.

Q. Can yoﬁ tell me what your education consists

of? .

A. Basically, just high school. I went to

business school right out of high school, key plus

calculator, keypunch machine. Other than that, no

further training.

Q. Can you tell me, how long have you worked as

clerk of a town or village justice court?

T. J. CASAMASSIMA
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A. Twenty-plus years.

Q. And who did you begin working for?

A. Judge Helen Burnham.

Q. And what town was that in?

A, In the’Town of Salina.

Q. And how many years did you work for Judge

Burnham?

A. From '87 until '93.

Q. Okay. And what was your job title?

A. Assistant court clerk.

Q. What were your Jjob duties on a day-to-day
basis?

A. Basically, answering the phone, doing the mail,

sorting the mail for the judge, whether they be fines or

criminal letters. Once the judge had put fines on

things, I sent out notices to the people of what their

fine would be; taking care of people that came in the

office asking questions about anything pertaining to

traffic tickets, criminal charges, evictions, small

claims.

0. Would you assist a judge during court

proceedings?

A. Occasionally. That was during that time,

occasionally.

Q. Yes; okay. Did you attend any classes or

T. J. CASAMASSIMA
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seminars to learn how to perform your duties as an

assistant clerk for Judge Burnham?

A, Yes.
Q. Where did YOu receive that training?
A.

One in NewEYork City for the Association of

Towns, but I don't recall which year it was. It was

probably '89%9, I'm goipg to say, but I could be wrong on

those dates. Then, w% periodically had court clerk

meetings and we would all héve someone there who would be
teaching us maybe if ;here had been a change 1in somethiné
that the State of New:York wanted us to change, and I

would attend those aclasses to keep us up-to-dato wiftlh

what the state wanted us to do.

Q. All right. Now, ma'am, did there come a time

where Justice Burnham retired?

A. Yes.

Q. Do you remember when that was approximately?
A. I beliéve that was in '92.

Q. And, at some point, did -- withdrawn.

(There was an off the record discussion.)

Q. At some point, was there an élgption in the

Town of Salina for a new judge?
A. Yes.

Q. And did Judge Andrew Piraino become elected?

A. Yes, he did.

T. J. CASAMASSIMA
(315) 568-5229



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. And did he start his term approximately January

lst of 19947~

A. Yes.
Q. Did you become enployed by Judge Piraino?
A. I did.

I became his head clerk when he won the

election.

Q. OCkay. And do you remember when you began

working with Judge Piraino?

A. As soon as he was sworn in, January of '84.

Q. Okay. And when Judge Piraino was sworn in, did

you transport the policies and practices and procedures

vou had learned as an assistant clerk with Tudg> DBursnhan

to the workings of Judge Piraino's court room?

A. Basically, yes. Sometimes Judge Piraino would

reguest different kinds of forms he wantedrus to use, and
we would create things like that, but,

in general, the

procedure was the same.

Q. Okay. And when did you work with Judge

Piraino, what years?

A. From '94 until August of 2008.
Q. And during that time frame, did you érways'hold

the same job?
A. I did.
Q.

And what was the official title of that job?

A. Head court clerk.

T. J. CASAMASSIMA
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Q. Okay. .And can you tell me -- withdrawn.

(There was an off the record discussion.)

Q. Was that a full-time or part-time job?
a. A full-time position.
Q. And by full time, how many hours a week would

you work and how many days of the week?

A. You work Monday through Friday, and on

Wednesday evening was court. So the work week was like

35 hours and something, but there was always a few more

hours on my time card because of court.

Q. Okay.

A. So it varied anywhere from 25 to 40 for 1 ~onnd
figure.

Q.

Is it fair to say you would handle both
processing of procedures and paperwork in the office and
also attend the court proceedings?

A. Yes.

Q. On a day-to-day basis, can you tell me what you

would do as chief clerk?

A. Basically, as I became the head clerk, I took

over more of the responsibility of c¢criminal cases and DWI

cases, and more dealings with the district attorney's

office, with probation, the county jail, things like that

that I took over. I still did traffic, as I did as an

assistant clerk, but not as much. I took over the more

T. J. CASAMASSIMA
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complex things.

Q.

A.

Q.

A.

Did you oversee other employees?

I did.

And how many assistant clerks reported to you?

Well, during those 20 years, it was -- I had

one full-time person in the beginning and one part-time

person.

0.

A.

extremely
enormous,
I had two
had to go
part-time

much, but

switch our employees around like that. So,

years, I was working

maybe about seven years ago,

full-time

Q.

This would be beginning about 19947

That's correct, yes.
And how long did that situation exist?

I'm going to say approximately four to five

And after that time frame, how did it change?

Well, we had to get more help. We were

busy and it seemed like our workload just got

and I was granted another part-time person. So
part time -- well, the one that was full time

part ‘time, and they let me have another

person. So, in reality, I didn't accomplish

because of the town and situations, we had to

/7

for many
with two part-time employees, then
I was able to get a

clerk and still have ny part-time clerks.

So, approximately 2001 until the time you

T. J. CASAMASSIMA
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retired in 2008, you were there, plus a full-time

assistant and two part-time assistants?

i
i

Al That's correct.

Q. Can you tell me, when you say a full-time

assistant, was that person working approximately 40 hours

per week?

A. Absolutely.

0.

And how many hours a week were each part-time

assistant working?

A. I believe it was 20 hours a week, but it could

have been 17. The Town of Salina went union and some of

the changes -- I believe it sfartead ont mayhe 17 rrnrz,
and when the union came in,

they could work 20 hours a

week.,

Q. Are you aware of the steps that had to‘'be taken

before an increase in staff could be obtained?

A. Oh, yes.
Q. Can yoﬁ explain to me what was going on?
Al

We had to put a request in stating why we were

AT

asking for another employee and if the board would

approve it.

Q. This would the Salina Town Board?
A. Yes.
Q. And do you know the reasons identified for the

T. J. CASAMASSIMA
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A. I'm sure the letters that I remember Judge

Piraino and I doing had to do with the amount of work

that had increased. Different things had come down from

Albany, and we had to change the way we were doing a lot

of things. The way Albany wanted it done, specifically

on traffic matters, basically things like that.

Q. Okay. So are you telling me there was more

administrative activity performed for each traffic

ticket?
A. Absolutely. -
Q. Can you explain to me how these changes would

show up and what would have to be dona?

A. Well, the officers occasionally would have

things that they would call a seatbelt drive. I'm sure

you have heard it advertised, the buckle-up seatbelts or

buckle-up campaign they were doing. So things like that

always generated lots of more tickets.

Q. This 1s the guote, "Click it or Ticket," end
guote.

A, Yes, that type of thing.

Q. Okay.

A.

I couldn't remember that, but that is correct,

that is what it was called, and that would always produce

more tickets. Anytime they had roadblocks and they were

checking for most everything, it could be inspection, it

T. J. CASAMASSIMA
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could be DWI, it could be a number of things, that would

prompt more tickets in our court. As you know, we are

the crossroads; we have 81, we have the, thruway, plus

Salina 1s a very big town. Things were coming down from

Albany that we would have to change, perhaps the

surcharge went up in price. So we had to redo our

letters so that this would accommodate the correct price,

and it seemed like many times before we could get

everything working smooth, they would up it again.

Q. They meaning who?

A. Blbany ~-~ or the Department of Motor Vehicles,

I guess, 1s the exact people that came along and did it.

This would all mean more work for us, because we have to

go back now and start changing things again because of

the increase. At the same time, the fines start going

up . So it was a lot of things like that that made us go

to the board and say we need some more help.

Q. Okay. Did the board approve the request for

additional help?

A. I believe we were always granted -- a couple of

times we had a particular funds working with DWI tickets
that the judges were awarded $10.00 everytime they did an
arraignment on a DWI case.

MR. ZIMMERMAN: Off.

(There was an off the record discussion.)

T. J. CASAMASSIMA
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BY MR. ZIMMERMAN:

Q. Did the board approve your reguest for

additional help?

A. When we requested additional help, it often

took anywhere from two weeks to four weeks, sometimes six

weeks to get approval from the board, because perhaps all

of the board members weren't there, whatever the reasons

were, and we didn't get it immediately. We didn't get it

immediately -- well, sometimes we did, but a lot of times

we didn't because we were fighting with the budget deal

and there wasn't enough money to hire, so we had to wait.

0. Can yon tell me, ma'am, how much the volime of

paperwork increased, from your perspective as chief

clerk, from 2001 until the time you retired in 20082
A. Oh, it was between a double and triple, easily.
Q.

Even though the amount of people did not

increase, the amount of workload did?

A. Absolutely.

Q. Doubled or tripled?

A. Absolutely. ‘ '

Q. Okavy. Now, let me turn, 1f I might, to a

slightly different matter, that is, physically how the

office would operate. In the office, you had vehicle and

traffic law simplified information that you would handle?

A. That's correct.

T. J. CASAMASSIMA
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Q. You would also have misdemeanor simplified

information?

A. Yes. They were the long form, as we referred
to them.
Q. Would yvou also have to deal with felony

complaints?

A. Yes.
Q. What about the civil docket?
A. Yes, we had civil things to handle, too. We

had small claims and we had evictions.

Q. Okay.

A. And in the last few vears -- the

cvictinans and
small claims in the last few years become numerous more

than we were accustomed.

0. Did that begin as early as January of 2006, the

increase of civil matters?

A. Oh, yes, I would say so.
Q. Okay.
A.

It kind of started when the economy started

being a problem. You could see different people that

would come in with small claims and complaints and things

like that.

Q. Let me walk you through, if I might, the way in

which matters would actually be handled.

A. Okay.

T. J. CASAMASSIMA
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Q. Can you tell me how traffic tickets would be

received by your office?

A. Okay. When you were given a ticket, you also

got a copy of it, and you would come into our office or

mail it in. Those were your two options.

MR. ZIMMERMAN: Off.

(There was an off the record discussion.)

A, Okay. Officers would drop these off on what

#

they call a relay. The sheriffs would deliver a handful

of tickets with all different court dates on them, as

would the state police, and we had to put them in date

order and get them ready for whatever date wrs on thoir

ticket to either appear or handle by mail, which we
didn't know at that point, but we needed to get the
ticket in the computer, filed and ready.

Q. Okay. Now, you would receive tickets from

which police agencies?

A. Onondaga County Sheriff's, New York State
Police, occasionally we would get them from environmental
conservation for boating, which was alSo-the Onon@aga

County Sheriff but a different division, boating summons

had been issued on the lake.

Q. Okay. Now, when a ticket would come in, you

first said you sorted them, and you said they were sorted

by date. What was the important date, was it the return
T. J. CASAMASSIMA
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date of the ticket?

A, Correct. The date they had to answer their
ticket by, which was not the date they were ticketed, but

the date they had to answer that ticket by. That 1s how

we filed them.

Q. Okay. And you would physically file the

tickets in addition to entering the data into a computer

system?
A. That's correct.

Q. All right. Let me ask you, people would
occcasionally send in the ticket with a guilty plea
written on the back or signed on the back?

A, Well, their option was to come into the court

that the ticket told them to or to mail it in, and it had

to be signed either guilty or not guilty.

Q. Okay. So you had your court procedure set up

so that the person who had been charged with the vehicle

and traffic law or similar infraction could mail in a

response or show up in court on the return date?

A. This was on the vehicle and traffic, yes;

that's true.

. Q. Okay. Now, let me walk through a vehicle and

traffic law. When the person signed the back pleading

guilty, what would happen with the ticket physically?

A. We date stamp when we got it, go and pull the

T. J. CASAMASSIMA
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original ticket that the officer had given us, and we put

it on the judge's desk. The judge sets all fines.
Q. And would you attach the physical ticket to a

form that you had created?

A. Not necessarily. We took the folders and we

made them into a jacket, and everything went inside the

jacket.
MR. ZIMMERMAN: Off.
(There was an off the record discussion.)
A. Yes. When we received the ticket, it went into

the pink folder that we had made, and everything was put

in there, clipped together at thn ror

R
& 2o Tl

[ Elhyoe

judge's desk.

Q. Okay. Now, I would like to hand you what has

been marked for purposes of this witness deposition as

Deposition Exhibit No. 1. Is that the form document that

you have referenced?
A. Yes.

Q. Now, I have had dummy information put up on the

top. Is that the type of thing that would be done for

each and every ticket?

A. Every ticket.

Q. So what would happen if an individual, for

example, were stopped and issued three tickets at one

time, speeding, broken taillight and oversized tires?

T. J. CASAMASSIMA
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A. That is all going to be listed on this cover
sheet.

Q. Three tickeﬁs would be listed on Exhibit 17

A. Yes.

Q. Okay. And if the person. had pled guilty, what ’

would you physically do with the ticket and Exhibit 17

A. We would take this out of the file, his pink

copy that had been folded and made like a cover, put his

guilty plea inside on the top, put it together with a
paperclip and it goes in to the judge.

Q. And what does the judge do with that Exhibit 1

and the actuwal fticket=?

A. The judge will take the set apart and make sure

that it was signed guilty, which is what we are saying

when we put it in a particular spot on his desk, then he

places the fines on them.

Q. How does he identify for your clerk's office

the fines that had been imposed?

A. Generally, he would write them on the top half
of it.

Q. Cf Exhibit 17

A, That's correct.

He would write it up there.

Generally, how it would be is a number, for example, a

$50.00, then a slash, then the second set of numbers

would be a surcharge.

T. J. CASAMASSIMA
(315) 568-5229



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

Q. And that was the standard that you and the

judge would use?

A. Yes.

0. ° That was your shorthand?
A, Yes.

Q. And would -- withdrawn.

MR. ZIMMERMAN: Off.

(There was an off the record discussion.)

BY MR. ZIMMERMAN:

Q. After the judge had performed his function, he

would then return the original document for further

processing?

A. He would put them in another spot on the desk

and we would take them. They would all have the amount

0of the fines on them, and then we would send out invoice

notices to these people telling them of the fine and when

it had to be paid.

Q. Now, you have worked with Judge Piraino for

many years. Have you physically observed him perfornm

this function of evaluating Exhibit 1, the document,

along with the actual traffic tickets, considering what

was in that information and then impose a fine and

surcharge?

A. Yes, that was the procedure.

Q. You have seen him physically do it?

T. J. CASAMASSTMA
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A. Yes, I have. He takes 1t apart and looks at

it, sees if thereée are any notes. Sometimes on a ticket,

maybe a defendant would write something, that is why

everything had to go to him.

Q. And he would ~-- based on your personal

observations, he would carefully review Exhibit 1 and

review the traffic ticket, both sides of all of the

pieces of paper looking for information, and then after

due time issue a fine and surcharge if one were

necessary?

A. That's correct. Then it would come back to us,

ves. To the best of rmy Vbrawledge that

Tge, that a8 how i wao

done, and I saw him do it just as you say.

Q. Do you have a judgement, for example, during

2006 and 2007 and 2008, how many traffic tickets handled

through the use of a V&T docket, as shown on Exhibit 1,

there would be -- or how about a number of tickets per

week that would be handled?

A. We could go through 200 sometimes.
Q. On the average?
A.

I would say maybe 175 would be a better

average.

Q. Okay. During the time that you were there, how

often would Judge Piraino appear at town hall to perform

business of the town court?

T. J. CASAMASSIMA
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A. I would say on an average of every other day.
Q. And how long would he be there, approximately?
A. Well, that is hard to say. It would depend on

how much work we were able to put in there.

Q. That's fine. Does Judge Piraino hold court,

generally, once a week?

A. Yes.

Q. What day of the week doces he generally hold it?
A. Wednesday.

Q.

What time does court generally start and end?

It generally starts at 5:00 and, on an average,

I would say we were throuah by 8:00.

Q. Okay. Do you know how many matters would be

considered by the judge during any time court was in

session?

A. So each Wednesday evening, how many matters

will the judge have to consider and rule on? That 1is

very difficult to say, too.

Q. Between traffic tickets, criminal matters,

civil matters, evictions, everything else he might be

regquired to rule upon?

A. I would say, on an average, agywhere from 100
to 150.

Q. Okay.

A.

Sometimes more or scometimes less. A lot of

T. J. CASAMASSIMA
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people on the calendar didn't show. I'm trying to recall

what the calendar numbers were, and I would say that is

an average.

Q. Okay. Let me turn to driving while intoxicated

charges. Were they handled differently than other

vehicle and traffic law matters?
A. Yes.

Q. Can you tell me in what fashion they were

handled differently?

A. First, a DWI did not have the option to mail or

come in, they had to appear in court on the date that

their ticket so told them to bhe there. So that wag the

process for DWI, they did not have a ghoice, they had to

appear.

Q. All right. And, physically, would you create a

file differently than you would, for example, for Exhibit

12

A. Basically, it was the same. We did attach a

second sheet to them, which we call the Record of the

Court. That would be for the judge's notes and things we

had to let the judge know about before this person came

in for whatever reason, and then we made a folder up, a

legal size folder, and all of the paperwork went in

there, and also attached with it was a copy of the whole

DWI case that an attorney would be allowed to have in

T. J. CASAMASSIMA
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case they came in to be arraigned and the attorney

reguested it; it was our job to present it to them.

Q.

Is it a fair statement to say you had a file

folder and other documents because there was

significantly more paperwork generated with a DWI charge?
A. Yes, absolutely.

Q. I would like to hand you what has been marked

as Exhibits 3A, 3B and 3C. Can you identify what those

are for us?

A. 3A would be the Vehicle and Traffic docket, and

the only thing different was that they were DWIs as

opposed to simplified traffic tickets

: 3B wonuld be tlhe

Record of Court Action that I mentioned, and the judge

would date it and answer the guestions on it, when it was

adjourned to, and that is kind of the column we worked

. with when we went back in to the computer to do the work

on i1t; 3C would be the folder we used to put everything

in the file, then it was filed back in the filing

cabinet.

Q. Okay. Now, I overlooked that I also created a

Deposition Exhibit No. 2. If you look up at the top, I

had created a dummy information for V&T Section 1180 (d)

for Exhibit 2. Can you tell me what Exhibit 2 is?

A. The difference between both of these -- well,

Exhibit 2, for us in the office, we would immediately
T. J. CASAMASSIMA
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know that this person must make a personal appearance

because there is-a 511, aggravated unlicensed opeéerator.

He must make a personal appearance as a DWI, but it's not
clarified as such, but not one handled by mail.

Q. So the same ﬁorm as Exhibit 1, but there are
certain pieces of information that are significant to you

as a clerk in the manner in which the file would be

handled?

A. Like on 511, you would get other paperwork,

have to request a copy of their abstract driving record

so 1t's in the file for the judge when that person is

arraigned. So another item we had to do is take the Yimn

to pull ocut of ocur computer his driving rap sheet.

Q. Okay. Now, finally, in addition to vehicle and

traffic law charges, transportation law violations, did

the court also handle criminal matters?

A. Yes, we did.

Q. Okay. And can you tell me, how were criminal

matters physically handled? You described how tickets

were dropped off. How would the paperwork come in on

criminal law matters?

A.. Well, on criminal law, you either got the

paperwork delivered by the officer, the arresting agency,

whether the sheriff's or troopers, or you would get them

if there had to be -- if it was an offense and immediate

T. J. CASAMASSIMA
(315) 568-5229%
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arraignment, then they would be mailed to us from another

court, whoever happened to do the arraignment. If Judge

Piraino didn't do it, another court did it for him

because he wasn't available at the time, then those would

get mailed to us. We would get a phone call that a

different judge had arraigned this person, but it was

going to be our case.

Q. At some point, you received paperwork on a

particular criminal charge?
A. Absolutely.

Q. And what would you do when you physically

received the paperwork in the clerk's offica?

A. We would have to enter it into the computer,

all of the in%ormation, the name, address, the personal

information, the date of arrest, the date that they were

picked up on the offense, if it was an immediate

arraignment. If not, it would be another court date when

to appear, and all of that had tc be in the system. We

had all of the paperwork from the officer that dropped it

off or mailed it in, then we make duplicate copies for

the file again for all of the paperwork an attorney would

need to have.

Q. Did yoﬁr cffice create a file for each

individual charge?
A. Not each charge, each arrest.

T. J. CASAMASSIMA
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Q.

So each arrest could entail several different

charges?

A, Yes.

Q. And would each arrest generate 1its own file?
A. Yes.

Q. But there might be several charges in a file?
A.

If it is on the same day of arrest, it becomes

one file, but 1f two weeks later he was arrested, we have

to make another file, and now this individual has two

files.

Q. Okay. So, i1s it fair to say that in your court

policy, whenever an individual is otorped fer o traffic

oA O

matter or arrested, each stop or each arrest 1is

considered to be one case?
A. Absolutely.

Q. Okay. And each case may have one or multiple

charges affiliated with it?

A. That's correct, as long as it's the same date

of arrest. The date is what determines how many folders

and everything we had to make.

Q. There would be ocne folder per arrest --

A. Yes.

Q. -- or per stop?

A. That's correct.

Q. Okay. Let me hand you, i1f I might, what has

T. J. CASAMASSIMA
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been marked as Exhibits 4A, 4B and 4C. Tell me what

those are individwally, 1f you will, please?

A. Okay. The 4A would be the Criminal Docket,
which is basically set up just like the Vehicle and
Traffic Docket, and the 4B is thé same thing, which 1is
Record of the Cogrt Action on that criminal case, and 4C
would be the folder that we put it in and file it in our

filing cabinect.

Q. Now, over the years you have seen Judge Piraino

assess fines; is that true?

A. Yes.

0. Based on vour personal observations, can vou

tell me the factors that you would see him consider

before setting the fine in dealing with vehicle and

traffic law matters?

A. Vehicle and traffic matters would kind of,

basically, be if there was -- well, i1f it was a guilty
plea with an explanation, I do believe he took those into

account.

Q.

Because you saw him actually read all of the

pieces of paper?

A. Basically, vyes.
Q. Okay.
A.

He would read if they sent a letter. A lot of
times he would give us back the letter and write, I

T. J. CASAMASSIMA
(315) 568-5229
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- e e
AR Gmpi e -s

suggest these people pFEH hot guilty, that type of

thing.
MR. ZIMME RMZ\;_&;
(There was agsgﬁ%%»pe record discussion.)
A. The paperwork would go into the judge with a

guilty plea on it, the judge would review it. At that

point, sometimes there would be a letter attached or

something written on the,ticket, and the judge would read

i

the information and heawould send it back to us, and he

would tell us I'm not Ef vaccept this guilty plea due

to the fact this'gentleman is requesting something for no

points; he just lost his job, can't afford fines. All of

this is taken into consideration, I suggest that he plead

not guilty and get an #attorney or get in touch with the
ol Y.

bis, e e -

DA, call our office and we will explain to him how to

handle it from there.:

Q. Did you havé; z@stiandard form letter that the

court would send out

saw it and read

"guilgy i So it went to him. He

proceeded to read it the attached note, which we did

not take the time to ;eéa'because we saw "guilty" and it

went to the judge. S0 then we had to kind of compile a

letter as we did it. =It.didn't happen frequently, but it

“ T~ J. CASAMASSIMA
&5 #315) 568-5229
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did happen.

Q. Okay. Once the judge had assessed a fine,

answered a charge, if one was applicable, can you tell me

how your office would go about notifying the defendant?

A We would get the paperwork back from the judge,

the case, the fine would be on it and we had a form

letter that we used through the computer, and we just

insert the totals that he gave us, one for a fine and one

was for civil fee and one was for surcharge, and we just

had to put the numbers he put on this paper in those

correct boxes, so to speak, and then through the computer

it generated the letter, told them how much it was, vhen

it had to be paid and how to pay 1it.

Q. Okay. When payment was made by the defendant,

how would you go about physically closing out the file?

A. We would close it out after they paid it. It

would be written on those documents that we closed.

Q.

If it were a vehicle and traffic law matter, 1t

would be Exhibit 17

A. That's correct.

Q.  Or transportation law matter?

A. Exhibit 2.

Q. And if it was a DWI, Exhibit 3 would be used?
A. Yes.

Q. And if it was a criminal matter, Exhibit 4

T. J. CASAMASSIMA
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would be used?

A. That's correct. A box, a space that would tell

us -- well, we would put 1t in the proper box, the

amount, the date and the receipt number that we used to

write it.

Q. And how would you then go about closing out the

filev?

A. Then we would go in the computer to close the

file, because we had our money now, the numbers and

everything are there, and we just put in the date that it

was paid, the receipt number, how it was paid and we

close the case down.

Q. Okay. When the case had been closed in the

computer system and you had completed your

responsibilities, what would you physically do with those

pieces of paper?

A. The file is somewhat cleaned out. The only

thing we throw away 1is if we had a duplicate letter.

MR. ZIMMERMAN: Off.

{There was an off the record discussion.)

A. At that time -- those pieces of paper are

stapled together now, because whenever we would see a

case stapled, we knew it was final, it was done. It goes

in a banker box by the month alphabetically.

Q. The month that the case was paid and closed?

T. J. CASAMASSIMA
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A. Right.

Q. Not by the date of the charge-?

A. No, by'the date it was paid, or however it was
closed. If it was dismissed, whatever date that was, it

was filed in one box. Everything in that box is the same

month.
Q. Date of final action?
A. That's correct. Date of disposition is what we

used to use.

Q. Okavy. And the procedures you have described

for me today are . the procedures that were in effect
throughout all of 2006, all of 2007 and

until the time

that you retired in 20087

A, To the best of my knowledge.
Q, When did you retire in 20087
A. August; Rugust 2%th.

MR. ZIMMERMAN: Off.

(There was an off the record discussion.)

BY MR. ZIMMERMAN:

Q.

Ma'am, there were a couple of additional

gquestions I wanted to ask you about. From the beginning

of 2006 until the time you retired, it was you being the
chief clerk?
A, Yes.

Q.

And you had how many assistant clerks?

T. J. CASAMASSIMA
(315) 568-5229
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A. I had one full-time clerk and I had two

part-time clerks.

Q. And the assistant clerks were responsibkle to
you?

A. Yes.

Q.

And all of -the employees, including yourself,
were responsible to Judge Piraino?
A. Absolutely.

Q. Did Judge Piraino oversee everyone's work

activities on a daily basis?

A. Yes.

MR. ZIMMERMAN: That's 2171 T have.

Thaony voo

T. J. CASAMASSIMA
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CERTTIU FICATTION

I, DIANA YAUCHLER, Court Reporter and Notary

Public in and for the State of New York, state that I

attended the foregoing proceedings, took stenographic

notes of the same, and state that the foregoing is a true
and correct copy of the same, and the whole thereof, to

the best of my ability.

DIANA YAUCHLER, Court Reporter

saves: way 20, 2005, ¢ ) ORIGINAL

T, J. CASAMASSIMA
(315) 568-5229
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Doe, John A.
123 First Street

Liverpool, NY 13088

Date of Arrest:
01 VTL 1192 03

04/01/2008
- DWI-1ST OFFENSE

02 VTL 1192 2-A - AGGRAVATED DWI

03 VTL 1163

04 VTL 0375 12A2

- TURN SIGNL VIO
- NO SAFETY GLASS

MAIL-IN DATA

Requested Plea
Notice of Fine Sent

Support Deposition Requested

Driver's Abstract

DATE OF BIRTH: 12/12/1954 ATTY: A or R
ARRAIGNMENT DATE: / /
PHONE :
EMPLOTIMENL
DR# : I COURT ADJOURNMENT RECORD
CODE DATE TO REQUESTED BY
| : ORIGINAL
F/NF OP 1Iss: Exp: Vac: 3 001 04/10/2008 APPEARANCE
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—
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m
AMOUNT DATE RECEIPT NO.
A 1 -
B
s
AMOUNT DATE RECEIPT NO.
=) .
5 = DEPOSITION
AMOUNT DATE RECEIPT NO. § EXHIBIT
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2 _
A
AMOUNT DATE RECEIPT NO. B



RECORD OF COURT ACTION

;_ﬂ-‘ E =t
DATE ADJOURNED TO:
DEFENDANT PRESENT: YES NO REQUESTED BY:
DEFENSE COUNSEL: YES No ,
REASON FOR ADJOURNMENT:
NAME
DISTRICT ATTORNEY YES NO NOTES :
NAME
DATE ADJOURNED TO: .
DEFENDANT PRESENT: YES NO REQUESTED BY:
DEFENSE COUNSEL: YES NO
REASON FOR ADJOURNMENT:
NAME B
DISTRICT ATTORNEY YES NO NOTES :
NAME .
DATE ADJOURNED TO:
DEFENDANT PRESENT: YES  NO REQUESTED BY:
DEFENSE COUNSEL: YES  NO
: - REASON -FOR ADJOURNMENT: - .
NAME |
DISTRICT ATTORNEY YES  NO NOTES :
NAME
DATE

ADJOURNED TO:

DEFENDANT PRESENT: YES NO REQUESTED BY:

DEFENSE COUNSEL: YES NO -
REASON FOR ADJOURNMENT:
NAME
DISTRICT ATTORNEY YES NO NOTES:
NAME
DATE ADJOURNED TO: : T
‘DEFENRDANT PRESENT: YES NO REQUESTED BY:
DEFENSE COUNSEL: YES NO )
REASON FOR ADJOURNMENT s
NAME - ~

DISTRICT ATTORNEY YES NO NOTES:

NAME
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Doe, Jackie L.
123 Salina Dr.
Anywhere, NY 10000

Date of Arrest: 04/01/2008
01 PL 240.26 - HARASSMENT 2ND
02 PL 160.15 03 - ROBBERY-1

DATE OF BIRTH: 04/25/1973 - ATTY: A or R
ARRAIGNMENT DATE: /]
PHONE :

SIMPLOYMENT

:i____
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o
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£
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RECORD OF COURT ACTION

DATE ADJOURNED TO:
DEFENDANT PRESENT: YES NO REQUESTED BY:
DEFENSE COUNSEL: YES NO g
REASON FOR ADJOURNMENT:
NAME
DISTRICT ATTORNEY YES NO NOTES:
NAME
DATE ADJOURNED TO:
DEFENDANT PRESENT: YES KO REQUESTED BY:
DEFENSE COUNSEL: YES NO
: REASON FOR ADJOURNMENT:
NAME T '
DISTRICT ATTORNEY YES NO NOTES: o
NAME
DATE ADJOURNED TO:
DEFENDANT PRESENT: YES  NO REQUESTED BY:
DEFENSE COUNSEL: YES  NO
REASON FOR ADJOURNMENT:
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DISTRICT ATTORNEY YES NO NOTES:
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DATE ADJOURNED TO:
DEFENDANT PRESENT: YES  NO REQUESTED BY:
DEFENSE COUNSEL: YES NO .
REASON FOR ADJOURNMENT:
NAME .
DISTRICT ATTORNEY YES NO NOTES:
NAME ,
DATE ADJOURNED TO:
DEFENDANT PRESENT: YES - NO REQUESTED BY:
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REASON FOR ADJOURNMENT:
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STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of an Investigation
Pursuant to Section 44, subdivision 3,
of the Judiciary Law in Relation to

ANDREW N. PIRAINO,

a Justice of the Salina Town Court,

|  Onondaga County.

400 Andrews Street

- Rochester, New‘York 14604

‘Before:

GARY MULDOON bBQ
‘Referee

‘Present: .

'DAVID DUGUAY, ESQ.,
Senior Attorney.

HON. ANDREW N. PIRAINO,
Witness

Also PreSent'
'AARON MARK ZIMI\/[ERMAN
Attorney for Witness

_117 S. State Street
Syracuse, New York 13202

BETSY SAMPSON

Invest1gator and FTR Operator a

VANES SA MANGAN,
Investigator

Tune 11,2009
1:00 P.M..
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COMMISSION EXHIBITS
Description .

Three Page letter dated May 14,2009, frorn ] ohn J.

Postel to Honorable Andrew Prramo

Erght Page document of complamts and Vehicle &

Trafﬁc Law notree from Sahna Town Court

- E1ghty four Page document Mis- Sentencmg Cases,

Schedule A.

Forty-four Page document, VL 1101 cases, Schedule

B

Order appomtmg Gary Muldoon as Referee for case
dated May 15, 2009.

Letter Dated June 2, 2009, along with copies of a letter

- toJudge Tormey, and a letter'to Orrondaga_District

Attorriey’s 'Ofﬁce.

STATE COMMISSION ON JUDICIAL CONDUCT
-400 Andrews Street .
Rochester, New York 14604 )
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 JUDGE’S EXHIBITS

Description

Two Page document of Vehicle & Traffic docket for
Regina Scott #08030043 & Uniform Traffic Ticket.

Three Page document #08030069 docket, Uniform
Traffic Tlcket for Ronald L. Boise.

Copy of Schedule A (Commlssmn s Exhibit 3) total of

84 pages

Two Boxes of Court Records from Salina Town Court,

A.

Four Pages, Salina Town Court computer generated

- summary of case activity

- 177 Pages of Pending cases Report for Salina Town
- Court, with attached post-it note. |
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(Hon. Andrew N. Piraino)
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STATE COMMISSION ON JUDICIAL CONDUCT
‘ 400 Andrews Street
Rochester, New York 14604

. MR. MULDOON: Good

afternoon, and welcome all, my name is Gary

- Muldoon, and I am the referee in this matter.

There is a pfeliminary statement that I'm
going to read, we’ll do at this time. During the | |

course of this proceeding, the judge may

~ consult with his attorney. I will entertain

requests for pfivate consultation. Couns_el may
make objections to questions posed to t_he' '_
judge. However, in making objections,

counsel should take into account that this is an

- investigation, not a trial, and that the rules of .

evidence do not apply. Counsel will have the
opportunity to question the judge at the

conclusion of questioning by the

- Commission’s attorney. This is Subject to -

further questioning by the attorney for the | |
Commission. The judge and the judge’s
attorney may make initial and closing oral
statements, and within seven days of receipt
of the tréns_éript may submit a statement in -,

writing. Any other written materials may also

~ be submitted at this appearance or within

seven days of receipt of the transcript. Now,

- Jjudge, at this point I will be swearing yoﬁ in:

1.
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. (Hon. Andrew N. Piraino)

Do you solemn‘.ly swear, to tell the truth, the
“whole truth and hothing but the truth, so help’
'you God? .
THE WITNESS I do ,
MR. MULDOON: Very.good, Mr. Duguay‘7
HON ANDREW N. PIRAINO, -

havmg been duly sworn, was exammed and test1ﬁed as follows

| EXAMINATION BY

DAVID DUGUA'Y'.

Q. Thank you Mr. Muldoon, good afternoon Judge Piraino. -
A. Good afternoon '

Q. Judge Piraino, you’re appearing here today with counsel correct‘?

A. That’s ooncet

_Q And I beheve we have a written appearance but, Mr. Zimmerman if

“you could put your appearance on the record, please‘7 4
MR. ZIMMERMAN Yes I previously

submitted correspondence confirming that I’m
representing Judge Piraino. You’ve‘kindly
provided me with a notice of appearance form,
which I've novs)-:com.pleted, executedland had

- Judge Piraino execute this day as well. [ ask that

" be made part of the record, and Id like to hand it
up to the referee. | . |

MR. MULDOON: Thank you, very good.

STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street
Rochester, New York 14604




1

© 0 ~u O A W N

PR RN N8 e RS e 6 EBRES

(Hon. Andrew N, Piraino)

. MR. DUGUAY: Thank you-- -
MR. MULDOON: --Mr. Duguay.
Q. Judge Piraino, you’re appearing here today pursuant to a letter from

the New York State Commission on Judicial Conduct, c_orre‘ct_?

{ A. That’s correct, sir.

Q. I’ve marked as Commission Ex_h_@g number. 1, a three page document,
again dated May 14". It was sent by John J. Postel, Deputy
" -Adfninistratbr from the Rochester"ofﬁ.ce.. We hand Corﬁmissioh’ | |
Exhibit humber l to you, ask if that is thenlettér that you received on or |
-about May 14, 2009. | |

' (Commission Exhibit 1 was méir_’ked for identification)

Ac: Yes, it is.

Q. Okay, now, jUdge_, in that letter we set forth a number of issues that we

would be quesfioning you about, correct?

A. Correct. : o _

Q. That we gave you notice that we Would_be asking certain types of
questions-- | | -

A. --correct--

Q. --regarding certain matters, correct? -

A. Yes, sir. S o

Q. Okay and we did provide you with information that you could obtain
counsel, which you did--

A. --yes, sir--

Q. --hiring Mr. Zimmerman, correct?

A.Yes.. .

STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street
Rochester, New York 14604




(Hon. Andrew N. Piraino)

1] Q Okay-- A
2 - MR. Z',IMMERMAN': --Mr. Duguay,
3 before we go furt_he'r—-‘ N |
s MR MULDOON: —yes--
5 MR. ZIMMERMAN: --Mr. Muldoon, if
'. 6 | we could confirm on th;a record that this is merely
7 | ‘an investigation as authorized by ] udiéia_ry Law -
3 44, Sub Section 3,_énd is not a formal complaint.
9 1 think that’s significant and needs to be stated
10 | | "~ for the record so that we canv approach this ina
1 - | pafti_cii_lar fashion. N A |
1201 | - | MR. DUGUAY: That’s correct and I -
13 | ‘ ' ' beiieve'it is referenced for Mr. Muldoon’s
i4 . | purposcé. I belie&e the letter does refcrence that 1t
15 _ _ is such a'hearing, it’ls not a formal hear'mg'at this
16 | point. There had been no charges filed as of now.
17| | - ' _ | MR ZIMMERMAN: Thank you.
18 o | A ’. MR MULDOON Yes, this is pursuant to
19 . | Judiciary Law Section 44 Subdivision 3,
20 N ‘ - believe it is. Thank you-- | -
.21 Q --okay, judge 1 ;ﬁarked as Commission Exhibit number 2, an eight
2 page document. In the letter that you’re holding, Commission Exhibit
23. | number 1, it references a cbmplainf. What I’ve marked today as
24 Commission Exhibit number 2, are eight'pages éf complaints. It
25 " contains two éomplaints_, as well as some law that was provided as

STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street
Rochester, New York 14604
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part of the cemplaint that was sent to our office. Also there is-a notice
from the Salina Town Court, with regard to a fine notice, is it--
- (Commission Exhibit 2 was marked for identiﬁcati'on) '

A. —-correct-- | | |

Q. --accurate deseription of Commission Exhibit number 2--

A. --yes. | | '

Q. Okay and that was provided preViously with the letter Commission
E&b_lt number 1, correct--

A. --correct. | |

Q. Judge, 'm ma’fking now as Comni_ission Exhibit number 3, an 84. page
document. It’s entitled Schedule A on the front, top, middle section. It,
again, that, if yeu can just briefly review it, I’m marking thatas a
reference of an attachment that we sent along with the letter of May
14 whleh s now malked as C01111111551on number 1, is that correct? |

(Commlss1on Exh1b1t 3 was marked for 1dent1ﬁcat10n)

A. That’s correct, Sit.

|.Q. Okay and you did receive a copy of that Schedule along with the

‘mailed letter of May 14™, correct--

AL --yes, 1did.

' Q F 1na11y judge, 'm gonna hand you Commission _Exhibit number 4, and

I’'m doing this for convenience purposes so we don’t have one blg
stack of papers. It’s-a 44 page document Commission Exhibit number
4, is entitled Schedule B, and again, I'm gonna hand it to you, ask you
to review that and confirm that it’s the, a copy of the same schedule

that was sent to you on or about May 14", with the letter now marked

STATE COMMISSION ON JUDICIAL CONDUCT
. 400 Andrews Street
" Rochester, New York 14604




(Hon. Andrew N. Piraino)
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as Commission Exhibit number 1?

(Commission Exhibit number 4 was marked for identification)
A. Yes, it 'is.

| Q. Okay, what I’m gonna do at this point, I’migonna put the eXhibits next

to Referee Muldoon and then we’ll periodically be referring to them
throughout the hearing,‘ okay judge, counsel as well. If you ever need
it or wish to take a look, either ask me or Mr. Muldoon and one of us
Wil_l get it over to you.
| - MR. ZIMMERMAN: Thank you.
Q. Okay, judge, 1f you can brleﬂy indicate the place and year that you -

received your Juris Doctor?

A. Albany Law School, 1981. .

: Q.. Thanks and the department that you admltted to New York State and .

the year, 1f you cail remember?

A I admitted in ‘83, Fourth Department

Q. Okay, and prlor to taking the bench Judge what legal employment

were you engaged in?

A. I’ve been a self employed Workers compensatlon attorney for the last
| twenty five years. _
Q. Okay, in add1t10n to workers comp, any other areas of laws that you
practlce prior to taking the bench?
A. Personal i 1nJur1es Social Securlty Dlsab111ty off the workers
- compensation cases. When I first became an attorney, I was on 1 the

local assigned counsel list for the justice courts actually, for about a

year and a half.

-

STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street
Rochester, New York 14604
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25

A.

2
3
4
5
6
7
8
9

Q.

Q.

A
I

Okay, so, in that employment would you have taken on any cr1mma1
cases? | |
Yes, "mi'sdemé'anors' I was not on the felony list, misdemeaners, traffic -
1nfract10ns rnlsdemeanor DW"I s-- |

--okay--

--it was only for a year and a half.

. Okay, so some vehicle and traffic cases as well is what you indicated,

: correct--

A.
Q.

A:

-=-Sure.

Okay, and you’re, also currently employed being a part time Judge you

} also work in prlvate employment, is that correct--

--yes, I’m a worker’s compensation attorney.

Q. Okay, can you state your place of employment?-

A. Andrew Piraino, 117 South State Stree_t, Syracuse, Ncw York, 13202.

Q Okay, and at this time are you just doing workers comp or are you

- doing of_her areas of law as well--

A
Q.
A.
Q.

--personal injuries, social security disability off of the wquers comp,

most of the practice is workers compensation--

--okay-- .
--we’re over there every day.”
Okay, thank you judge. And judge, now directing your attention to

your judicial history, how, when were you first elect or appointed to

- your pos1t10n-- ‘

A. --I was elected in, this is my sixteenth year, 1993 ] anuary 154494, I

‘took office. I'm in my fourth term.

STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street -
Rochester, New York 14604




(Hon. Andrew N. Piraino) o
1| | Q. Okay, and your official title judge?
| A. Salina Tﬁwn Judge.
Q. Okay, a'nd"};ou have a co-judge as well, correct?
A. Yes, I do. |

Q. And your current co-jﬁdge, if you can.

2

3

4

5

6 | A- My current co-judge is Paul Carey.
Jl MR MULDOON: How do you'spell
3 ~ Carey? - |
o * THE WITNESS: C-A-R-E-Y.

-10 Q.. Okay, now judge, prior to taking the bench, did you go through :
1 training through the Office of Court Administration? |
12| | A Yes.

13| Q And that was completed before you took the bench on January 1,
14 1994-- '

15 A. --No, I take, take that back. I did not go to training until after I took the

16l 1 bench, it was lil«;e thre_e'mont'h‘s after.

17| | Q- Okay, if you take the initial course frofn, fr(‘)rh OCA.

1a| | A Right. o

19| | Q- After you took the bench.

ool | A- Right. |

211 | Q- Okay, as partof youf training you’re required to take an_examinatidn
2 and pass an examination,_ correct? - o

23 A. T don’t recall taking an examination, I may have, but I just, a long time
24 | ago.

55| | Q. Okay--

- STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street
Rochester, New York 14604 -
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20
21

C22)

23
24
25

1

15:

A
Q.

> O

Q.
A.

| Q
A.

--1 don’t know if they did back in *94. _
Okay, and since 1994, you go for trammg by Office of Court

_Admmlstratlon correct--

. =-yes, 1 do, twice a year--

. —-twice--

. --as a matter of fact the training is in the Town of Salina because we’re -

centrally located.

1t’s Helpful this year--

--s0 I bring the coffee and donuts _
You ve been doing that twice a year pretty much since 1994, correct--

s-twice a year all, every year for twwe a year, and a mandatory jail v151t

once a year.

Q.

A.
Q.
A.
Q.
A.
Q.
A.
Q.

-

Okdy_, and as part of the training, you do take exams following each

meing, correct?

The attomeys do not have to take the exams.
Oka /-~
--only the non-attorney judges.
Okay, not the initial, but even as far as updates?
No-- | |
--okay—-_ ‘
--we don’t take the exams. .
Okay, Judge, through your expenence on the bench and your training,
 you're familiar with the Justice Court Fund, correct?
.Yes. | . | A _
. Okay, and you’fe familiar with the Justice Court Fund handbook? ‘
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Yes.

Okay, do you have a copy of that handbook? _

A. Not with me, but 1 believe I have one in the office. -

Q. Okay, but you do have one available to access, correct--
A. e-ye-ah, yes--

Q

. --and do you use it as necessary to access information to, for questions

that may arise--

. =-yes, yes

X Okay and with regard to any other question, are you familiar with other

sources of information that you can confer-- .

. --yes we have the resource center which is very helpful. The,

' obv1ously the handout that we receive at the justice trammg is very

helpful, and the lectures. As far as my own resources, we have

Geuld’s, Sa¥ir1z1 Town Code book, because they have town ordinances
for trafﬁc which are 'equiyalent to the vé&t ordinances. McGill’s Penal '
Law and transportatron and v&t and the New York State Assembly

online, which refers you to the different laws.

. And for the sources that you just referenced, do you have hard copies

"~ outside of_ when you said that it’s onlme_, the Assembly—- |

. --yeah--

. --do you have hard copies in your courtroom?

Yes.

. Okay, would they be ‘within reach while you’re in court?
. Yes.

. Okay, so you have the ability to utilize it when necessary, correct?

L _ 10.
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A.Yes.

Q. And just very quickly, with regard to filing monthly reports with the
State Comptroller’s Office-- '

A. --correct-- o 4

Q. '--you’ré cufrenﬂy'ﬁling electronically, is--

A. —-that s correct. |

Q. IBP program correct‘7

A.Ibelieve so, yes, the newest one.

Q. That would be the invoice billing procedure--

A. --correct-- . .

1 Q. -5I think is it, correct? AOkay and h'ow long have you been doing that, if -

“you know?
A. 1 think we started, three years méybé. -
Q. Okay, you're fémﬂiar with how that works essentially?
A. Yes, my clerk handles that, and I look it ovér and it.get_s shipped in.
Q. Okay, are yoﬁ aware, well, let’s talk, previous to the IBP program,
. what, generally were dohe with the court funds as far as you, in other
words the fine and sucﬁ_ that‘were-_taken in every mon‘t_h?_ |
A. Well they were, they were turned iﬁto the State Comptroller’s Ofﬁce
- and they’d be processed and whatever part would come back to the

town would come back from the State Comptroller’s Ofﬁce

Q. Okay, are you fam1har w1th the IBP program that now the money’s

© going to CFO of the town instead of the state d1rect1y-~

1A -—correct—- |

MR ZIMMERMAN: I'm sorry, I

: ' : 11.
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did not hear that; could you say that
question again? | '
Q. Sure, if I can remember it exactly, Mr. Zrmmerman but currently with
the new electronic program, the IBP program, okay, you are now

aware that the monies don’t go directly to the state, they go to the

town first, correct? .
A.Correct. . - .1:' |
Q. And then the town is billed by the state, correct--
A. -—that’s,. that’s correct. ._
Q. And that’s your underStanding? -
A. Yes. o |

Q. And that’s been your understandlng the last couple of years is that

" accurate?
A. I believe so.

. Okay, Judge wrth regard to the Sahna correct-- _

. --Salina, yes-- |

. --Town Court, how often does that court meet?

.I’'m sorry.

. How often does that court meet schedule-- -

. --my, my court schedule as far as regular court time, 18 every
Wednesday. We do_ the evictions from 3:30 to 4:30, then I take the 7
re'gular'bench at 5:00 and if there’s any prisoners, we do the prisoners.
first. And then—frdm S:00 until, w_heneyer, 6:30, 6:00, any of the | ,

' attorneys that are there, yve do the attemeys first because most of them
are assigned counsel and they’re charging their time. And then so

' ' 12.
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called pedestrians without cournsel are told to appear at 6:00, and then .

we go_rrght to the end of the calendar, and at the end of the calendar, |
- ifthere are any small claims, I’1l handle them at the end of the
_'.calend_ar. | N | |
Q: Okay and if you’d estimate the approximate volume, as far as nurnber

of cases that you would handle on any glven dlSpOSlthI’l night?

A. Tt varies from anywhere from 75 to 150 maybe more, maybe less. As

far as an average trme probably lookmg at 8:00, 8:30, depending on

the evrctrons Just to give you an example, 1 had an attorney show up

on a small clarms and they were-- .
Q. --took a little wh11e to do Judge-- _
A. —-that lasted more than the court calendar, but it vanes

Q Okay, what types of cases typrcally would you be handling on your

drSposrtron nrchts’7

1AL As far as v&t cases, DWI arrargnments suspension on arraignments,

Prrngles hearrngs any felony arralgnment any mrsdemeanor ‘
arraignment, town dog ordrnances running loose, loose running dogs,

barking dogs, dangerous dog hearings we do at a different time.

Q. Okay and with regard to the distribution of cases, is it fa1r to say, that A

given your 1ocatron that your calendars very heavy with vehicle and
traffic cases‘7 _ _
A. Yes it 1s The Town of Salina, Interstate 81 runs through it north and
‘ south and the New York State Thruway Tuns through the town east
and west, so beside the troopers, we have the sher_rffs also.

Q. Okay; and there’s no local police, is that correct--

STATE COMMISSION ON JUDICIAL CONDUCT
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A. --no, the only local police is the Village of Lwerpool but they have

. the_lr own judge.

. Okay-- . “ |

. --but I have been called to _do'arraignrnents. when that judgeis

" unavailable. ' | o «

. Okay, thank you judge. Okay, with regard to clerks in the court, you
‘have a éierk that’s especially assigned to your court?’

. Yes, Ido, 1 have a senior clerk.

. What would her name be, judge?

A acquelme she’s J acquelme Cronk, C- R—O-N-K

. Okay and you said she’s new so how long has she been w1th you
Judge’7

. My other senior clerk retlred in October, or I’m sorry, August, so Ms. -

Cronk has been with me since September 1.

1 Q. 2008 correct?
AL Correct.

Q. Okay--

A. --and she is, comes from the Watertown, Town of Watertown Town

Court and she has ten years experlence asa head clerk, and has been a-

clerk for at least fifteen years.

Q. Okay, and, I’m sorry Judge 1 can’t read my handwntmg, your prior

clerk’s name agaln I’m sorry--

'A. --you didn’t ask me that it was my prior head clerk was Lee Mazzye

M—A-Z-Z-Y-E and she had been with me for the whole fifteen and a

" half years, senior clerk.
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o 25| | Q- Now, what were her duties and responsibilities? -

Q. Okay, and what type of trammg do clerks require to have in your
- court?
A. They, they have their own training through their clerk’s association. I

believe they go twice a year also.

| Q. 'Okay and that would be a COunty clerk as'soc'ia'tion, correct--

A. --yes, correct--
Q. --any trammg through OCA for your clerk‘7
A. Not that I'm aware of:

Q. And that’d apply to both clerks, both Ms Mazzey as well as Ms
Cronk-- .

A. --correct, I have other clerks also but they’re subordinate to them. - -

Q. Okay, would the, Ms. Mazzey and, we’ll talk about Ms. Mazzey, the -
sch'edule’s was in question went from January 2006 to June-- |

. --that Would be under her, that would be under her tenure as head
-clerk. | '

Q. Okay; would Ms Mazzey have oeen in' court with you?

A. She would sit up at the bench with me yes

Q.

Okay, so on your court appearances would she sit close to you—-
A. --to the rlght-- ‘

Q. --a351st1ng with files, and such, correct---

A. --correct.

A. Her duties were to give me the files, if T would fine anybody, would
take their money and- glve them the receipts. |

MR. ZIMMERMAN You’re 11m1t1ng the -

STATE. COMMISSION ON JUDICIAL CONDUCT
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| question only to what happens in court--
MR. MULDOON: --on the bench--
MR DUGUAY --at, at ﬂ'llS moment,

' correct-—

MR. MULDOON --on the bench, yes. -

| Q. Okay, after those long Wednesday evenings, Thursday mormng, is that

when most of the court dockets a_nd any court case work is done with
regard to filings, notations‘? Well, why don’t you explain to ~me, I'm
asking a bad question. What traditionally w‘ould happen after -
Wednesday night'court with regard to finalizing cases? '

A. After Wednesday night court, myclerk, my clerk . would go back to the
-ofﬁc‘e. ali the cases would be, all the, well we take them down, all of
them, in the drawers they d be refilled, and Thursday mormng she -
would go over {he courl docket to check eyerythlng

Q._Okay, well with in-- -

A. —-and if she had any questions she would call me like, she ceuldn’t

read my writing--

Q. Okay.

A. That’s basical_ly the big question.

1 Q. Okay, so now, so .yyhile you’re in court.

A.Right.
Q. And M. Mazzey would be 51tt1ng next to you‘?
A. Yes.

Q. Okay, when you 1mposed a sentence, okay, you’d actually be domg the

wr1t1ng on your own- ﬁles -correct?

STATE COMMISSION ON JUDICIAL CONDUCT
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A. Correct.- _ _ »
Q. Ok_ay, and then you would take the files with your handwriting, give
‘ them to Ms. Mazzey, correct? |
A Correct, and if there s was a fine to be pard she’d take the money, ¢ or
the check or the, now we have credit card machines, wh1ch takes a
little longer, but then she would give them the rece1pt. B _
Q. Okay, just to be very, very clear, S0 .a‘n”y of the sentencing, any of the. -
. cOnditions wou'Id be sornething that you Would imoose that you
-' would’ve been the one that gave that instruction and do all the writing -
on that on the file, correct--

A. '-.-correct, correct.

e

. Okay, and then Ms. Maiz’ey would review that and hasical_ly complete
'thelf_orr_ns that would go to the state based upon your .hand_vyritten -
notes, correct? | |

. Correct, not that hight-- .

. --the next day, or'thereafte .,--

. --the next day, or thereafter, yes. ‘ _ :

._Okay, Judge you had indicated before that you rehed on Gould’

) McGlll’s also you has access to the statues as well for--

| AL --rlght--

Q. --purposes of the courtroom, correct‘7
A.Yes. |

Q. Okay, and once there was a conv1ctlon okay, how would you make a

' determmatlon of fine arnounts on cases, just as a general question, a

general policy? What _factors would you consider?

STATE COMMISSION ON JUDICIAL CONDUCT
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A It, well I'd go by the fine ranges cause they’re set, by memory, or if 1t ]

an unusual case, I would look in the book. Unusual being like a pubhc

health law growmg cannabls we don t get a lot of that, we get more

of it but not a lot. But as far, I look at the year to make sure we’re

deahng with the right year for surcharges, because the surcharges are

assessed as the date of the offense, not the date of the plea or the

conviction.

MR. ZIMMERMAN: Did you also, Mr.
Duguay, do you want him to tell you about the
aggravatixig and mitigating factors that he
considers', because your quesﬁon was, is vague--

" MR. DUGUAY: -yeah it’s, right now it's

a vague, a wide open question and we may hone

into details later. But anythihg that, again initially

when you consider, when you sit down, what -

- would be the type of things-that wo'uld be mést

- typically 1ook at, that would be an easy way to
 start this—

MR. ZIMMERMAN: Well I understand

tha’g but the dilemma I have in my objection, Mr. , |

| Referee, is that we have a number of diffefent- -

matters that are being handled in town court.

Some are misdemeanors, some are traffic

- infractions, some are felonies and so when he

says in general, what do you look ét, I find that

'STATE COMMISSION ON JUDICIAL CONDUCT
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_ questi(_)ri to beaobj ectionable, unless we were
indentifying a particular class o.f matters.
- MR, MULDOON: I don’t overrule the
objection, that judge can elari-fy'that qﬁestion,
and ylou will also have the opportunity to elaestion
the judge afterwards as well as to submit
information afterwards. |
MR. ZIMMERMAN Thank you.
Q Okay, prior to your, the information, the answer you 'd given
previously, is there anythmg else at thrs moment that you wrsh to

" indicate, things that you d consrder as far as factors in sentencmg,

setting sentence ranges?

A. Economic situations, if the person is incareerated already; if they’re

- working, if _they”'re disabled, ability to pay the fine, restitutien, if
restitutieh has been made, ] would normaily waive the fine under
.sectlon 60. 35 if the Penal Law if restltutron has been made I’

_ allowed to waive the surcharge also.

Q Okay, judge, you had 1ndlcated that you were aware that in instances |
there would be minimum and maximum fine ranges correct?

A Correct on the v&t, yes.

Q. Andif1 heard you correctly before you would erther go based upon
experlence and mefiory.
A. Right.

Q. Or in cases where you aren’t clear, you consult the resources at--

A. --yes--

‘ 19,
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Q. --your disposal, correct?

A. Correct. o

Q. Okay, with regard to surCharges, okay, you said primarily ycu would

handle mcstly, well, a large caseload of vehicle and traffic cases,

correct?

.A. Correct. |

Q. Okay, and 'again through eXperience and such, you would also set
surcharges accord1ng1y‘7 | ,

. Correct, but the surcharges are a httle drfferent the ﬁne because I’ve
got cases that come in front of me from now all the way back to the

© 80s because their licenses were suspended now they’re lookmg to get
their licenses back, so the surcharges are different. They changed

drastrcally over the years, S0 I always look for that.

| Q. Okay, you said you handle penal law cases as Well crrmmal cases,

corr_ect? _

A. Correct.

Q. And you rely on the penal law statute as well for settmg surcharges
correct? : - _

A. Correct, violation's, misderueanors, ohviously I don’t sentence fel_ohies,
'soIdon’t get involved in that. - | | |

Q. Okay, okay and you handle juvenile offender cases as well, correct? _l

A. Over 16-- .

Q. --YO, okay, I'm sorry-- .

A.--YO, case, yes. .

Q. Okay, and you’re familiar with serrtencing issue with regard to YO

STATE COMMISSION ON JUDICIAL CONDUCT
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cases as well--

A. --sealing the YO cases.

Q. Okay, I asked you prev1ously about the dlstnbutlon of monies, I

beheve you mdlcated to, that you’re aware now that the funds would

g0 directly to the town--

A -berect-_-
Q. --correct?
-A_. Yes.

Q. Okay and you recognize at some point then you w'()_'ulct be, the town |
would be billed? | |

A. Yes. _

Q. Based upon the money that was prov1ded from the court, correct? .-
Okay, did you have an understandmg of how the state would bill? In
other words let’s tal_k first of all abou,t fines, whteh fines the state
would receive, or .which fines would go to locality? - |

A. Ireally don’t pay attention to that, I just fine based on what’_v's in front
~ of me. | o

_Q..'Okay, are you aware of any cases specifically that wotlld be, that

would be kept within the town versus meant to go to the state--

A --the town ordinances obv1ously

| Q. Okay.

-

:'A The sheriffs unfortunately write a 10t they don’t like to get 1nvolved in

writing town ordinance tlckets, so we don’t get a lot of them.

Q. Okay

A. And when and when the elerks put them in the computer, they

' 21.
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Q. Qkay, so this would appear in many of your dockets-and would - -

| actually reference the; even if it’s a town ordinance, it might

- reference--

A. --the v&t--

2
3
4
5
6| | Q- -—-the v&t? -
7
8
9

A. Yes. .
Q: Okay, judge, at this tlme I’m gonna hand you--.
A I have a copy-

MR ZIMN[ERMAN Let me know the
exhlblts--

Q. --alrlght I’'m gonna hand you two thmgs actually Comm1ssmn Exh1b1t

number 2, I'm gonna hand you first, and that would be an eight-page

document was attached--

A. --yes--

Q. —to the «lotter I believe, those would’ve been complaints referenced in’

a lcttef Iof May ‘14, which is Cofnmission'__Ex_hibit number 1. . )
A. Cofré_ct. |
Q. You'vehad a chance to review the oomplaints, correct?
A. Yes I have. o | |

Q. I'm referring more spec1ﬁca11y to the complaints of Ronald Boise, and

‘Regina Scott.
A.Ihave.’ o

| ~ MR. ZIMMERMAN: That’s Exhibit 2?
Q. That's Exhibit 2, would be the acfual complaint-.a'nd paperwork, andI

. ' : S : 22.
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believe it appears on Schedule A, which is Comm1551on Exh1b1t
number 3, on page 80, if you need to reference that at_all. Okay,
you’ve been able to locate that, correct judge? Now, you’re on, right.
now you’ re 1ook1ng at Schedule A, on page 80-- .
A. --wrong page, I'msorry. Yes, Mr. B01se and the other lady s name--
Q. --Regina Scott and you re approxunately half way down the page-— |
A. --Ms. Scott, yes I’ve taken the liberty of numbermg these on my copy
* because there’s so many. ' o
Q. Okay, judge, after receiving our letter and the attached 1nformatlon

'you have a chance to review both cases and we’ 1l speak first of the
case of Ronald Boise, correct?

A. Correct.

Q. Okay, when and do our records appear to be accurate and that itwasa
1229 C3 Scatbelt case?

‘A. Yeah, when I'received the complaint obviously I have no independent

recollection of that case, s0 what I had my clerks do is go down and
- pull each and every one of the files on Schedule A, so I could review,

review and sée where the issues were, if there were any issues, but

; yes, ‘we did pull Mr. Boise’s file.
Q. Okay, and did the information ‘reﬂect that on our Schedule A appear

accurate based upon your review of the file from Mr. Boise?

A. Yes it d1d 1 assessed h1m a $60 00 fine.

Q. Okay, and would that same information hold true for the case of
Regma Scott, which is further down the page, aga_ln--
A. --yes-- |

' 23,
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1| | Q. --same date, same charge?

Q. Okay, so it would be accurate thét the court, ybu particUlarly,. the judge
| in the court on or abo.ut_ April 1%, actﬁally fined $60.00 for a seatbelt
offense by Mr. Boise-- | ‘ |
A. --whether, I believe it was not fined in the cc_nirfc_; it was ﬁné_d in my
~daily dﬁties of coming in to, to handle the fines. AI don’t, I can’t recall

if these people were in court or not.

MR. ZIMMERMAN: Do you have the
paperwork your Honor-- | |

THE WITNESS: --yes, yes L do
somewhere--

MR. ZIl\/MERMAN =-why don’t we pull

that out so we have , We have the original

- paperwork, if you don 't rmnd Mr. Duguay?

~ MR. DUGUAY: That would be terrific
actually-- _ _
MR. ZIMMERMAN: --it might be easier
for you-- '

MR. DUGUAY: --and if you want we can

- mark it as an exhibit? Do you have a second

~ copy, would you like us to make a copy of that

before marking as an exhibit--

'THE WITNESS: --we have copies, give

- me the pink’.

24.
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MR. ZIMMERMAN: The pink ones?

Maybe I left it outside--

~ THE WITNESS: --oh no, that’s-- |

MR. ZIMMERMAN: --thats my dummy

copies-- | | o
MR MULDOON --thls 1s off the record.

(OFF THE RECORD)
Q. If I could first enter as Comm1331on Exhibit number 5, an Order

‘pursuant to your request Mr. Zimmerman, Exhibit number 5 is a one

page document, it is the Order appointing Gary Muldoon_ as referee to

hear testimony in connection with this case--
(Comm1ss1on Exh1b1t S was marked for identification)
MR. ZIMMERMAN --thank you very

_much-- -

MR DUGUAY -’11 show you acopy

just SO you can see it and the Judge as well and -

we 11--
| MR. ZIMMERMAN It has a date of May
15th ‘09, thank you very much.
MR. DUGUAY: ’Ihank you. G1ve that to

Mr Muldoon, Mr.‘Zlmmerman you were going to ..

check, I believe, before we went off the record,
yoﬁ éommented you mlght have additional -
records that would be helpful tous? .

MR. ZIMMERMAN: Yes, we do Mr.
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1] Duguay. We have the actual records from the twc
i | -individdal's that you mentionied who had received
3 seatbel_t charges, Regina Scott, and Ronald Boise, - |
4 if We'can have those mark'ed to assist you. The
5 first one I see you’re gonna-- - .l
6 MR DUGUAY: --well 1 do have an
7 - exhibit sticker I’d hke to make these-- |
8 MR. ZIMMERMAN. --please. -
9 - MR. DUGUAY: Is this an extra f;opy-'-
10 THE WITNESS: --that’s an extra copy--
11 MR. DUGUAY: - do you want us to
12 make-- |
131 | THE WITNESS: --no, that’s an extra
14 Copy. . o
15 'MR. ZIMMERMAN: We're gonna leave
1'6A ‘all this with you, we’ve got copies b‘ac_k. at the
17 court. The originals are left rhere to the extent
18 necessary. The judge had copies for himself.
| ‘19 Q Great, I Just marked them as Judge’s exhibit A, it’s a two page
'20- E document it’s entrtled Vehicle and Trafﬁc docket on the top of the -
21 ﬁrst page. It references the case of Regina Scott, the number is _
22 | 08030043 The second page of thlS document actually is a copy of the
23l Uniform Trafﬁc Ticket. Okay, I’'m gonna hand back across the table
24| to the Judge at this time.
a5 o o ( Ldg_e__ A was. marked for 1dent1ﬁcat10n)
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A. Yes.

Q. Okay, judge,_you had indicated that after receiving our s,chedﬁle and
letter, you went, had your clerks retrieve the actual file for the cases
we just discussed-- | |
A. --correct=- _
Q ;-eorreCt? And you’re holding in front of SIou, that would be some of
the informatiorl' coﬁ_taiﬁed With'iﬁ, or documents contained Withirr the
file-- - L

A. --copy of, yesf- | ,

Q. --okay, of Ronald Boise, c0rrecf? B

A. Correet, oh, this is Ms. Scott’s--

Q. --Ms. Scott, I'm sorry--

A. --do you want to start with Mr. Boise?-

Q No, ['m going backwards, that’s perfeetly ﬁne Okay, what did you
dlscover in your research, judge? _ .
Al dlscovered that my handwriting on 3/5/08 I assessed a ﬁne of $6O 00
~and a surcharge of $55.00 under Section 1229 C3D-- _
- MR. MULDOON: --and thls is for whlch
motorlst‘?
THE WITNESS Ms, Ms. Scott.
| - MR. MULDOON: Thank you.
Q Ms. Scott. E | | " |
A. And this appears, was not done in open court. ThJS was done durmg a-
vgrlous time when I would go into the office, I go in probably once a

day to handle any fines where people have mailed in a pléa of guilty."

STATE COMMISSION ON JUDICIAL CONDUCT
' 400 Andrews Street
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Q. Okay, and again, referenced on the second page on ﬂge_ exhibit A,
would’ye been a copy of the ticket that was mailed in, correct?

A. Uniform Traffic Ticket, correct. |

Q. Okay and-- - |

A. it was received March 5% and I must have been in the office that_day{

~ cause I assessed the fine ori March 5t

Q. And again,l it was a guilty plea by mail', cotrect?

A. That’s correct. . |
Q. Okay, now in your fesearch at that time in, that would’ve been in
~ March 2008, correct? | | |
A. Correct. _
Q. Do you have occasion to go back review the statues that were
apphcable at the time? '
A. T have no recollection on this file. On a daily baé_is I do 50 to 60 files,
o So I don’t‘reca'.ll if I looked at the statute. for this particular'ﬁle
Q. Okay, let me clarlfy since you received the information from the
Comm1ssmn and you went back to check--_
A. --yes-- -
Q.--hada chance to double check whether on the statute: in place at the
| t1me had a ﬁne range that was compatlble with what you fined Ms.
‘Boise? _ - §
A. Yes, 1did check and the fine range maximum of $50.00, so this is a
court.error. | o | _ o
- MR.MULDOON: IfImightaska

question. Ybu said on a daily hasis you would

‘ ' 28.
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look at 50 to 60 files? .
THE WITNESS: Depending on the
volume of the mail that comes in.
'MR. MULDOON: Okay.
THE WITNESS: For fining purposes.
MR. MULDOON Okay, you meet every -
Wednesday? , | _ ,
THE WITN'ESS That’s correct, my court

_date.

MR. MULDOON: Okay, is Wednesday ..

‘both arraignments as Well as dispositions?
- THE WITNESS: Yes.

MR. MULDOON And when you’re
saying 50 to 60 a day, s that 50 to 60.Monday,
Tuesday, Wednesday, Thursday, Friday, or is it--
| THE WITNESS: --per day, it’s per day.

MR. MULDOON: Okay, okay--

THE WI'I_‘NESS:_ --we have a lot of
volume. They. dd'what they. call saturations the
State Police do saturatlons Where they just go out _
there with seven or eight cars, they’ll come in
with 200 or 300 tickets at a time. 4

MR. DUGUAY: Ouch

. THE WITNESS: Now we got the chck it

or ticket program going on so, we’re busy..

29.
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Q. And Judge with regard to the second case referenced in Comrmssron

Exhibit number g, the case of Ronald Boise--

| A. --yes, sir--

Q. --you also pulled those documents as well, correct?
A. Yes

Q. So you have the copy in front of you, 1f we can mark that asJ udge

exhibit 2, I’ 11 do that at this trme : .
| MS. SAMPSON: B
Q.B, I’rrx sorry, thank you Ms. 'Sa‘mpson.'l’-m hahding you back Jggl_ge_’é
'eXhibit number B, and égain a three page document, the frcht page
- references a case of Ronald Boise, B-O-I- S.E 08030069. ‘Second
page again appears to be the front of the trcket and the thlrd page then
~will be the back with the plea of guilty entered on or about March 5
2008. I’m gonna hand thrs to you at this time.
- (Judge’s B was marked for idenﬁﬁ_cation) :
A. Yes, sir, that’s correct . _ | o
Q. I’'m gonna ask you to, same facts actually apply as you leSt testrﬁed to

w1th regard to Ms Boise, rnamly that you went back you got the ﬁle

from the clerk’s, correct?

A. Well actually there are drfferent'fa'cts with this. case. As you. can see

- it’s a different face sheet from the one my court uses. Thrs was done

~ when I was s1tt1ng in Judge Carey’s court, and if youd hke me 10

- explain it--

'MR: ZIMMERMAN: --are you talking

. A ' . 30. .
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about Mr. Boise, Exhibit B? -
THE WITNESS: --Mr. Boise, Exhibit B.

_ Q Okay, and Judge Carey, your. co-]udge if you could explaln that that

Would be great--

A. --yes, | certalnly will. J _udge Harding, my prior co-judge, retired after
32 yearsl. Judge .Carey. was elected in November of 2007. That election
was challenged by his opponent Mr. Allesio and the case litigated all
the way up to the Court of Appeals, so the other seat-was vacant from

- -January ‘08 to April of ‘08, and because of the machinations of © --
getting somebody else to come, I volunteered to sit in both courts. -
And I had to open up a separate account for that court. The reason -
being, I.'couldn’t put it through my account in my own court because
of the confusion it would create and I couldn’t put it in Judge Carey’s

- name because he hadn’t been sworn in and J udge Harding had retired'
s0 he couldn t extend h1s term. So for those first four months of 2008,
T was handhng court tw10e a week and doubhng, double the dut1es So
‘this was done this ﬁne was assessed on a different date than Ms
Scott’s. It was assessed on March 18“‘, probably that’s when I went
over them. Iwould go into, judge, that, that office, logistically we
~ have two separate ofﬁces they re separated by a wall The courts do

not have a one space for both judges, so we have our own files, each .

court has their own ﬁles So thls was done when I was s1tt1ng in Judge e

' Carey s, well in the vaoant court, I should say

MR. MULDOON. Does Judge Carey

have, normally meet on a different day of the

STATE COMMISSION ON JUDICIAL CONDUCT
: 400 Andrews Street )
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31.




(Hon. Andrew N. Piraino)

1

- T = LY T v

a [V SR V'S B 6 R

H.
~]

: OO = e

week or dlfferent time of day‘7
- THE WITNESS Yes, he does He meets
- on Thursday nights at 5: 00 I meet on
' Wednesday nights.

MR. MULDOON: On both of those mghts

- the Dlstr1ct Attorney is present?.

THE WITNESS No we do not have the

pleasure of having a District Attorney present.in -

court because of the volume of what happens ifa -

person wants to contact the District Attorney on a

Speeding ticket, they’ll plead not guilty and we'll

~ give'them a letter of instructions on how todo

that. Ifa person unrepresented wants to talk to -

- the District Aﬁomey about their cmmmal case

they must sign a waiver of counsel before the

District Attptney will obViously talk tothemona-- =

criminal matter. | |
MR. ZIMMERMAN: Mr. Referee; the -
- only thing I might add is that during the time

frame referenced by Exhibit A, and Exhibit B,

- Town of Sahna

‘MR. MULDOON Yes yes yes, thank

you contmue

Q.] udge, in reviewing your work, and your handwritten notes--

STATE COMMISSION ON JUDICIAL CONDUCT

400 Andrews Street
Rochester, New York 14604

~ Judge Piraino was the 'only judge in,’sittin'g. in the

32.




(Hon Andrew N. Piraino)

1

© 00 N N v A~ W N

A. --yes, sir-- _ |
| Q. --are records accurate in Schedule A',_"that also fined--
A. --$60.00-- -
Q. -right, Mr Boise >$‘A60.00?
A. Correct.. |

Q. And also at the time the statutory maximurn would’ve been $50 00 -

correct‘7

A Upon review, that s correct.
Q. Okay

MR. MULDOON: Statutoty maximum |
‘would’ve been $50.00 or $55.002 |

MR. DUGUAY: $50.00.

MR MULDOON: Thank you.

' Q Okay, judge, aftu reviewing those two cases, did you haVo occasion to

- review other, 51t down cases, and in this partlcular case a 1229C3, No

Seatbelt cases‘7 Did you then review Schedule A, with regard to
Seatbelt cases‘7 ' ' |

~A. Ireviewed the whole schedule. So I went from, I mimbered the, just

- for the record,on my copy I numbered a number one, which is the first
case, Ms.'Rushlo.w, all. the way to number 1336, Mr. Reed. We were
unable to 1locate ahout ﬁ'fte.er.l or twenty files out of the _1300. But .

 those were still filed; or numbered, and if I oouldn’t'ﬁnd the file, I -
woulld.»note on here “court Ltnable to l.ocate"ﬂle” because of the time

frame it’s probably misfiled, we _]ust didn’ thave time to go d1gg1ng
through all the boxes.,

' - 33,
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| A Correct.

Q. Okay, judge, do you have a second copy of your marked Schedule A?
A Yes, I do '

Q. Okay, and would you rmnd could we mark that as Judge exhibit C?
A. Yes.

Q. And we can use for reference purposes.

A. And this is done in my writing so, Mr. Zimmerman says he can’t read

it, but I can read it.

1. Q. Okay, so agam just for the record I Just marked as Ju dge’ exhrbrt

number C, a document whrch appears tobe a copy of the Comrmssron
Schedule A.

A Correct.

Q. And again, it has a total of 84 pages on the SChedule and Judge’ :
exhibit C begins with the case of Robin Rushlow as you indicated and

' your written number one next to that case.

1 A. Yes, sir.

Q. And as you'also just said, case 1336, and your ha.ndwriting on page 84
next Michael A. Reed, which is rhe _last,case on the schedule, correct?

(Judg-e’s C was marked for identif'rcat_ion)

Q. Okay, judge', I had asked you before about the No Seatbelt cases. You

indicated you went through the whole schedule? -
A. Yes, sir. 4 _
Q. Did you have the ability-to break down and check on the seatbelt cases

1nd1V1dua11y, or not?

A TI notated where the where I rnade €rTors, yes, or where my clerks

STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street
- Rochester, New York 14604
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may have made errors, or where the Commission’s mformatmn was -

' 1nadequate to determme_: whether I made an error or not.

. Okay, okay, and in reviewing Commission’s Schedule A, okay, you

reviewed that first of all with regard to the amount of the ﬁhe_s,

correct?
. ‘Correct. .

. Okay and you saw that our Exhibit, I b_'eii»eve it’s Exhibit Q,Mr

- Muldoon, yoﬁ have a cdpy, of it there. Okay, so in reviewing

o

Commission’s Exhibit number 3, WHich is Schedule A, okay, you
reviewed it first you said for the fine amounts that were in access of

the statutory amounts, correct?

. Well I went through each one.

. Okay, and you d1d that Wlth regard to the fines that might have been

deficient or below the statutorily requlred——

. --below or above yes.

. Okay and you d1d the same with the surcharges, correct, that you '

imposed?

. Correct.

. You checked against the statutes and the time of the statutes, correct--

. --correct

. Okay and Ju dg exh1b1t C then would reflect your finding, correct‘7
. Correct.

. Okay, so in your rcview, did you note that, that there were more than

half a dozen cases where you imposed improper, éxcessive fines, is

that an accurate stéte‘ment—?

STATE COMMISSION ON JUDICIAL CONDUCT
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A. It’s a possibility, either I did, or my clerk did. Obv10usly I'm

| responsible for my clerks and any mistakes that they made, but, yes, -

the answer’s yes.

Q. Okay, wit_h régard to the fines _that were below the statutory re_qiiired '

-number. In your review, would you agree, or disagree that there were

more than twenty céses,' twenty types of cases, charges I should say?

| “A. Lreally can disagree or agree with that without going through each one

individﬁally. Do you have any specific one you want to ask me about,
I’d be happy to answer that. o

Q. Okay, with regard to surcharges, did .you make any other--

A -1 made notétioris where your in.formation was incorrect and the

. surcharge 1 assessed was correct. I would cross out, plit aline through

where [ felt my surcharge was correct, and ydur infonna’_tion was
based on the Compt.roller‘.s Report which only would give, only gave
the inforrﬁétion of the date the surcharge was aSsessed, not the date of

the offense.

Q. Okay-- | ' o |

A. --50 there are several of thosc where the surcharges were actlially
correct, and I can’t give you a number. ‘ |

Q. Okay, would you_agrée or disagree that. errors were made _{vith regard
to excessive fines being imposed, with regard to Schedule A--

A. --correct, correct. And I noted that, wherever I made an efror, I noted

that it is court error, or wherever'my clerk made an error, 1 noted it as .

clerk error, but there, again, I'm respon51b1e obv1ously for my clerks

Q. For the cases that you reviewed, and you dlscovered that errors were
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1 made in 1mposmg an exeesswe ﬁne--

11 AL --yes-- o

Q. --can you explam the reasons that excess1ve fines were 1mposed’7

AT cannot, a mental 1apse on rny part m1s1nterpretat10n of the law, rmght :

have been going through too many cases, I don’t have an explanation

independent recolIection of Why 1 fined what I did,' other tha_n'wh_at I'_‘

just explained to you. I can give you conjecture, but I justdon’thave .

2
3
4
5 . _
61 other than I made a mistake. Because I have, I really have no -
7
8
9 any--.

1ol Q. --okay, I’m not askmg, 'm not askmg for any, okay and going, gomg :

Sl ~ through and checking on our schedule,- cheekmg with your documents,
1211 . didyou keep track of any Speciﬁc number of cases that you believe
13 ~that you imposed an excessive fine?

14| | A No, I didn’t, T didn’t go back and try to divide 1t Ifyou re askmg if

15 ' went through all, if I made a chart and went through each one I d_1d not
| 16 do that. | | | . o B |
1'7 Q. And judge again I’m just referencing Comrrtission mg rtum_ber 1,
18 ‘we had sent you a letter dated May 14, 2009. |
o[ | A Yes. | | S
a0l | Q- Qkay, we referenced some numbers, and again from your testimony,
3 - N clearly you"re.fe'eling that the numbers aren’t completely accurate, 1S
| 2 - that correet-- | |

23 A. --that’s correct
24l | Q. Okay--

5| | A~ can explain why I feel that, if you'd like.

37.
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Q. Yeah, we’re gonna, absolutely, agam it’s very important to us. In the
3 letter we said approx1mate1y 770 cases where excessive fines were
. 11nposed Would that number be close to the number you detérmined
where, where excessive fines were 1mposed in cases‘7

MR. ZIMMERMAN: ’Objectlon calls for

conjecture

MR. MULDOON I’'m gonna overrule it,
again, on your questlomng if you wish to engage
in any questioning, you may do so. “

A. There agam I can t [ can’treally, I, I, did not do an individual chart
| of how many were correct, or incorrect so without going through and
counting everyone, I can’t tell you. | n
Q. Okay, judge, you received Schedu-le A, there’s 84 pages, correct?
A. That’s correct. _ ' ‘
Q. Okay, would it be fair to say that you were somewhat distressed at the
:siz_e.' of that schedule when you received it-- |
| A.-:I'was very, I was very distressed. But there 'again'it’s“hased on the
volume I went through and checked the volume for the time p’eriotl
- that you’ve inVesti_gated, J anuary 6™ to May of 2008, like I’ve ‘al'ready
testified, I sat in Judge C_af.ey’s. court'forgfohr months of that. And
back in 200_6, I v.vas in Judge Harding’s court fo_r‘ two months while he
‘had that double hip replacement. But during that period of time 'my
‘records show that opened, that approximately 13,000 cases were
opened. Which is new ﬁlihgs, I want to sp_eak out, 1 got ;the'ﬁgtires,

‘and closed during that period 12 or 13,000 cases. Fines in exoes_s of,

STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street
Rochester, New York 14604




(Hon AndrewN Piraino)

1 .

N N T R T A R e

uxuesae;-:mw»ww~o

close to $800, OOO were assessed, surcharges close to that number were
.assessed But I've got those actual ﬁgures for youthat I’ 11 S0, yes I
was dlstressed that’s the correct answer to your questlon 84 pages,
but con51der1ng the overall volume, I’m not perfect and people make
mlstakes and I can see that my clerks made a lot of mistakes and
which I was very unhappy about.

Q.-Okay,- and again the _questlon is simply that were hundreds and
hundreds. of cases. You"cl agree that there be rncre than 500 cases

where excessive fines were imposed, correct?

A. Pos51b1y

Q Okay, but that Would be contained within your handwntten notes G--

1 A. --correct yeah, I can go through and count everyone if you *d like--

Q. --I m not asking you to do that, 1 didn’t know that i in your--
A. --no, no like 1'said--

Q. --time reviewing these documents--

A. --if the fine was wrcng and it was my fault 'I put court error. If the fine -

was wrong and I felt it was a clerk ertor, I put clerk error. And then if
the fine by fault that your 1nvest1gat10n was wrong, | pomted out why I
thought that was wrong. o .
| | MR. MULDOON: If I might ask, how do’
- you differentiate between court error and clerk
error-- |
THE WITNESS: --yes--
MR. MULDOON: --and how how can
you tell that itwasa clerk who had done
- 39,
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C as | rev1ew them.

"A. T was very dlstressed about that.

something--
THE WITNESS: _--Well--’
| MR; MULD_OCN: --rather that.yourse.lf?
THE WITNESS: Well, I, I can tell

because, unfortunately I had some part-ﬁme

clerks that would assess their own fines on

seatbelts without my knowledge;' And that’s since
changed, one of them is fetired, they both retired
ao_tually. Andl, wheﬁ_I say court error, because I
know what my handwriting is and my _.
handwriting would _be up in the, as you can see

from Exhibit A, that’s my lousy handwriting,

| 35081655 I know that I assessed the' fine. Give

you an example of a clerk CITor 8O nght to
number one, Ms. Rushlow’ s, my rev1ew of the

court documents show that I d1d not assess that -

fine, my clerk d1d

Q. What P’m doing for record purposes in case there’s noise, is I’m

movmg next to Mr. Muldoon so that he can review Jugqe s Schedule '

- MR MULDOON Okay.

Q. And w1th regard to the errors that you found what excesswe ﬁnes did

you have occasioned to total, the excessive amount of fines that were

imposed, judge?
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(Hon. Andrew N. Piraino) | |
'A.No, [, I did not. With the time frame that we had it was an impossible

task We bas1ca11y ﬁmshed up yesterday getting all these ﬁnes pulled

from the basement.

Q. Okay and for future reference, just know we would gladly extend the

time. I believe counsel confirmed that you indicated,that you ‘would be

- prepared, today--

l\/IR. ZIMMERMAN: -=we are prepare-d-— ,
MR. DUGUAY --okay-- |
THE WITNESS --I’m prepared today, but
to total up, LLLI d1d not do that.
" MR. DUGUAY: Okay, would you agree -
that there was more than § I0,000;OO in excessive

fines collected by your court between May of

: 7006 excuse me, between January of 2006 and

: May of 2006--

STATE COMMISSION ON JUDICIAL CONDUCT

~ MR. ZIMMERMAN: --I’ve got to object

to this line of questioning. It’s inflammatory,

serves no purpose. The records are in front of the
Commission, the judge has made notations as to

each individual one, and so I just object to the

' char_aeterization and inflammatory nature of the .

question.
* MR. DUGUAY: Okay, if -- _
- MR. MULDOON: I’'m gonna, ’'m gonna,

no, I’m gonna overrule the objection. You can

41,
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address it. The judge’s testimony can address it.
You can adidress it both upon summation,
questioning the judge, or afterwards with the
question, as asked as propet. |
- THE WITNESS:LIcaw't~
Q Okay, you can’t tell me that you charged you imposed more than
$10,000.00 in excessive fines be_tween January 2006 and May of
- 20087 |
ALl can’t agree to that one way or the other. T can’t agree or disagree'.
| | MR. MULDOON: Okay.
Q. Okay, judge, you 1nd1cated where there might be court error, and you

referenced, you know, your handwrltmg.

A. Correct.

Q. Okay, would that be where you wrote down the wrong amount of fine,

is that what you’re referencing?

A. Yes, like Exhibit A. Obviously that’s a court error because I wrote :
$60 00 and it should’ve been $50.00.

Q. Okay, and that would be referenced onJ udge exhibit number C,

when you actually wrote court error. -

A. Court error correct

1 Q And that would be an 1nd1cat10n that in checklng your own files, that

you in your own handwrltmg had written down the wrong amount,

_ correct'?

: A. Correct and you could go to page 80 on my exhibit you’ll see that

under over Ms. Scoft, I said the lady filed a complaint, court mistake,

: ' : ’ : 42.
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1 only assessed wrong fine, and that’s how I'came to that conclusmn
 afterl revrewed my records, seeing thatI assessed the ‘wrang fine.

| Q. Okay, and Mr. Muldoon had asked you about clerk errors correct‘7
A. Correct

Q.1 beheve 1n your response you 1nd1cated that the clerks sometlmes of

A. That’s correct the people walk in, or you know--

2
3
4
5
6l their own vohtlon would justissue a fine, is that correct?
7
8 Q. --how would that occur ]udge‘7 -

9

A. They would ]ust do it. And I had no knowledge of it, obvrously, until T
10 i reviewed each and every one-of the 139_0'ﬁ1es that are in front of me
1 today.'"“_' o -
t2 Q. Okay, how mény clerks did you find in your research actually
13 indicated fines Without your aut}‘rority?‘ ' |

14l ‘A ITard Lo say, prooably one, maybe two.

1511 - L . MR. MULDOON: The clerk’s ofﬁce for
1' 5 ' ‘ _' your court, you have your court clerk, your co- |
Al - Judge had his own--~ . R
18 o ' THE WITNESS --his own ofﬂce--
19 R -' MR. MULDOON: --and are there other
20 - . - clerks W1th1n the office? .- , .
21l | | _ o THE WITNESS: Yes, it's an open my, 20,
23| : -~ inthe door, I have my office, and then there’s an
23 . ' L 'open ,area where we have three clerk statrons and
a4 ] o | - | : then there’s one clerk station in the back and
55 B :' , : there"sthe front desk.
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MR. MULDOON: Okay--
THE WITNESS: --it’s an open area.

' MR. MULDOON: And when you'fe
saying that a clerk would assess that, are yori..
saying that it’s your court clerk that \yeuld assess -

.. that, or there’ s your court clerk, rather than the - _
- ~other clerks who are employed in the, in the - -
. office? o :
" THE WITNESS Well they te a11 my
‘clerks well, if you’ re makmg the deterrnmatron
| between my head clerks and the other clerks,
they re all my court clerks there. I Ihave two full
time clerks, the senior-clerk and one, one other
Lull time clerk, and right now 1 have three part
time clerks, so they would jhst‘ assess a fine and
| send out the notice. | .

MR. MULDOON Okay, thank you

Q. Judge would that ever happen with your clerk Lee Mazzly, or
B Mazzey-- - _

20
”
22
23
241
25].

la-L- T

_‘Q --did she ever, did you discover in your review of the- documents that -

she--
A. --I don’t, I don’t belleve SO.

Q. Okay, did you have any policy with regard to what ﬁnes would be
1mposed based upon the type of case?

' - 44,
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A. My policy was that would impose the fine. Obvrously when I impose
Ca frne, that I would impose them within the range, or what.I thought
the.range woold be. Obviously I've mistakes. - |
Q. Okay, -riOWAyou’ve indicated that you’ve made your own notation on |
Schedule A, Judge’s Exhibit C, correct?
A.-Correct. | - |

Q: How 1 rnany tuhes approxrmately were clerk errors by default for
excesswe fines?

tell you.

Q. You re s1tt1ng here after gomg through the schedule you have no 1dea
is that: 'your testrmony rrght now?

Q. Can you even 's;ay from your recollectioh.and from the work that you-

* put into this schedule whether or not that it would’ve been the

errors?

majority of errors were clerk errors, or majority of errors were judge -

. A There, agam I didn’t, I didn’t go back and count them 1 JUSt Ican t _' ;.
0]

_ A Basically, yeah I d have to go back and count thern it varies from mie

knongthe exact nurnber o o o

Q. Okay, but you re the one that actually went through this schedule case
by case, correct?

A. Yes, I did.

Q. And you the one that put each notation on, correct‘>

A That s correct.
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35

1 Q. And you were drstressed gwen the nature of the allegatron size,
2 "~ however, correct? J
3| | A Of eourse._ .
4| | Q. And yet, as you sit here today, you have no idea of even, whether or _
5 . not they’re all-c'ourt'g_error, more judge errors, more clerk errors‘?, Coa
"~ || ANo. - |
Al Q That’s your:testimoriy'? E
gl | A.Yeah, that’s my testlmony . . AU
9 Q. Okay, judge I had asked you before about typrcally the type. of cases :
_ 10 -that your court would handle.
11l | A Yes. |
1ot | Q. Okay and | beheve you did mdrcate that it would be overwhelrnmg, the .
13 vehtcle and traffic cases, correct? B X
14 AL Well 1ost, a high pereentage would be vehrele and trafﬁe . .
| 1501 Q Well probably close to seventy ﬁve to. erghty percent would that be a .
161" _fair est1mate‘7 o '
171 A Probably, yes, deﬁnltely
18 | Q. Okay and you’ ve been domg that since 1994, correct‘7
19l | A Slxteen ﬁfteen and a half years. . ) ke 5
" a0l | Q- Okay, so it’s fa1r to ;ay tbat“yolr yvere well acquamted w1th the Iaws :
o1||  andthe fines and the surcharges; corréct?.
o) Al thoughtI was, yes. .
|| Q Okay and you would also agree that 1229-C3, a No- Seatbelt isa pretty
4l ' common ticket, correct‘7 :

A. Yes, it is.
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Q. Okay and you would agree also from a review of Schedule A that :

there were approximately 700 cases or actually, excuse me, over 700"
“cases of Seatbelt, correct?

A. Possibly ‘
Q Alnght—-

A. -] have I adrmt that I made mlstakes

| Q.But there were hundreds and- hundreds of them, eorrect?

A. From what’s'in front of rne yes.

Q. Clearly over 500, correct‘7

: MR ZIMMERMAN 500 Seatbelt cases --

“A. --no, no, no, that’s not aeeurate-—

Q. --500 S-eatbelteases that ‘were imposed-- -

- A.--it’s not, I don’t th'mk there’s 500 Seatbelt cases here.
'O ﬁ]\a} how

many do you thml\ arc there, judg nﬂ

A. 1, Thave no 1dea IJust 1 do so many, I do every vehlcle and traffic _
' charge, I just don_ t thmk there’s 500 there, 1 just, I, I Just can’t gu_ess,_ R

I'm not gonna guess.

d1d you Judge‘?
A.No:-
Q Okaye_.— :

A. --no because--

Q. --can you explain why there would be sorrre Seatbelt cases that were.

 fined accurately and some that were fined in error?

A. Thave no explanation other that I made a mistake, I, and these' are two .

. STATE COMMISSION ON JUDICIAL CONDUCT
" 400 Andrews Street
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| Q.
|| A

individuals that I flned in different courts, but upon 1nvest1gat1on I see

that they were in the:same car, which is interesting. Well let me, we’re

~onthe alphabet system in Salina, so Judge Carey, well that other court

at the time was 'va,carrt, would have A to L and 1 have'-K.to Z. That’s
why Ms. Scctt was in my court, and Mr. Boise would be in _;the other .
court. . ’ o _ .
| MR MULDOON: AtoL and M to 22
~ THE WITNESS: AtoK and L 1o Z. 1 have
LtoZ.

Okay and Judge, with regard to the surcharge, and r 11 reference in

Schedule A, both Cormms_s1on Exhibit 3, and Judge’s exh1_b11_: Q_——

--yes, srr--

--you have the occas1on to go through and actually review the ﬁles-- .
,._‘& CQ l

Q. --on your own court flles correct?

A Correct

A.

Q.

Q. They also contained your own handwritten notat_ions, correct?

Correct

Okay and also on Ju dg s exhibit C then, you referenced where you

believe there would be’ court error, clerk error with regard to--

A. --correct and Commission error--

Q.

--the surcharges. Okay, and as I m qulckly perusmg udge eXhlblt
1t s not clear that you 1ndlcated where there are circles both for .

mcorrect ﬁnes and incorrect surcharges, whether-- -

A. -—-well the c1rcles for where where the mistake was, and if I felt it was .

STATE COMMISSION ON JUDICIAL CONDUCT
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a Comm1ss1on mistake, I would cross, I'll nge you an example--
Q. --thank you-- |

A. --number; numbef 21-- , ' |
| | MR. MULDOON: --21, on what page
are-- o | |
A. --on page three of exh1b1t—-
' MR. MULDOON: --okay--
A. --number 21 would be Zafar Mir. The defendant pled guilty to two
~ other charges out of the same stop and was assessed surcharges on
those two tickets. S6 it would be surcharges maxed out,that’s why it
was wziiAved’ for that particuléf ticket. Obviously the Cemptrollef’s

report wouldn’t show that, so, indeed the surcharge would’ve been

.$50 00, $55.00 but he had already pled in the same stop, 10 two other

Lci\ets 50 \\lldL T would do is cross out where you, the Lonmnsslon
made a mistake.

Q. Okay, now in cases that you’re not referencing a Commission erTor.
A. Yes.

Q. Would you differentiate b'etween court or clerk error in the seperate

categories of fine and surcharge‘?

A. Yes, if the clerk couldn’t read my wr1tmg or 1f the the, the m1t1gat1ng .

fa,ctor,n or aggravating factor for that case would call for a waiver of

the surcharge. And to give you an example of that would be, on page

four, number 44, I waived the surcharge, | didn’t circle that one,-.I

don’t k'now why, but the defendant made restitution, so I waived the
surcharge. . -

STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street
Rochester, New York 14604

49.




(Hon Andrew N. Prrarno)

2
3
4
5
'-.6‘.
7
8
9

10

11|
12

13

o

15
16

T
o 18
19
20
21
ol
23
24
5]

1 R

Al Prlor to the conviction, yes.

Q. Okay, judge just‘s'o we can be clear 50 I’ll we’re revi-ewing Judge’ |

‘A Correct, but the orrgmal charge was 8/25/02

Q. Okay, and just to clarify for restrtutron are you 1ndreatrng that

_ restitution’ was paid prior to the convrctron‘7

exhibit C, anythmg that would only. mdrcate court error, clerk error,

“would apply to whatever errors would be, if there are errors in both i
that would be mdrcated--‘ '

A'--correct yeah yeah 1t would indicate it.

MR. MULDOON Under your notat1ons
: if you have a slash mark, does that mdrcate your
_. belief that it is a Comrmss1on error?
- THE WITNESS Commission error, yeah
you didn’ thave the: rrght 1nformatlon you re
S o urlable 10 ascer tain the rrght mlormatlon from the -
Comptroller s report. :
“MR. MULDOON Okay, thank you
THE WITNESS And 'l grve an example
of that would be number 4, right on the first page
»‘: Cmdy Lee Sibley, the date of the. offense is

+ -8/25/02, $35.00 is t_he correct surcharge for that , _
| date of offense, just an eiample. And I-- B B
Q. --and that was a case however, that was reported to the State

Comptroller mnlJ a.nuary 2006, correct?

Q. Great thank you Judge

50.
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1 SR ' 'MR MULDOON IfI rmght ask-- _
A | . THE WITNESS --yes, sir-- |
3 ‘MR. MULDOON: --the reason why it .
4 would be reported in January of 2006, 1s that
5 because there was a scofflaw 1ssued and the
sl T | person failed to show up-- |
;/ [ THE WITNESS: --most--
8 - MR.MULDOON: --and and-- )
9 THE WITNESS: --most likely. When ‘
ol | " there’s that much of a lapse, I've got, there’ s
1i o . - some on here that go back ‘89, if you can beiieVe -
12 that. At any one time, I have 9, 000 open cases,
13 ' which means scofﬂaws bench warrants, all the
4] way baek Lo 1989, at any one tume 171l have 9,000
15! - - - open, unresolved cases.

16! | Q- So ]udge with regard to surcharges, as [ had asked with ﬁnes then you
1711 | w_ould agree that there were errors made Where you charged a
IR surcharge below thestatutory re,quirements, correct?

19 A. Correct.

20! Q Okay, and again, as’ before you, in referencmg the Commrssron S

o1l letter, May 14, 2009, Exhibit number i our letter had mdrcated that
99 AR you imposed.surcharges _over $15,0QQ, we actually reference o
2'3A | $17,730.00 below the statutorily‘ required minimum, Okay, when you

a4 | - referenced 349 cases; do you have reason to speak the accurac'y-'o'f o L

95 ~ those figures?

- 51,
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1 A. Sure.

Q. Okay.'

there again, I didn’t count them up, but I would strongly dispute that
number? '

| Q Okay--"

|| A: --based on my 1nvest1gat10n

Q Okay and one of the areas clearly you reference was the area of the :
. statutory limit, okay, where, again surcharges do get maxed out,
c'orrect? | | "
A Correct . _
Q. Okay and then checkmg your fdes the number of cases that mrght
“have been prosecuted or taken care of at a time, you went back and

§ou rndrcutcu what the CLIoIS would be correct7

A Yes, yes.

Q. Thank you, Ju'dge. 1) udgc, with regard to the Salina Town Coutt, in the |

p‘rosecution- of cases--

A. -—yes sir-- | A L _
Q --you indicated of course that the Onondaga County District : .
Attorney s office has an Assrstant Dlstrlct Attorney that works in the
court, correct? '
A. T have one assigned to my court, yes, but he hasn’t come, he doesn’t
) corne on actual court nights. He’1l come in whenever he’s not busy in

other courts, and there 11 be ﬁnes Wa1t1ng for him to sead dlsposrtrons

Q. Okay and wrth regard to the Assrstant Drstrlct Attorney would be .

STATE COMMISSION ON JUDICIAL CONDUCT
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10

- assigned to your court, that sona rotatmg basis more or less correct‘7

> O

. As a matter of fact a new one Just started yesterday

. Okay and typ1ca11y that would be a number of months and then there

would be another Assistant District Attorney, correct?

. Correct.

. So durmg the course of time between January 2006 and May 2008 falr ,

to say that you had two or three assigned D1str1ct Attorneys-—

. --probably four.
. Okay. |
. Because the DA’s office had a large exodus and a lot of the underlings

“are kicked up to senior status, so there was-a lot of fluctuation over the

last two years.

. Okay, and with regard to the type of cases that the Onondaga County
District Attorney would prosecute, that certainly be the penal law

cases, correct?

. Correct, and now the, the DA that’_s assigned to my'.court w_ould handle

vehicl_e' and traffic. The District Attorney in Onondaga County has a

_ Speci'a_l Victims Unit, has a DWI unit, so any of those types of

“criminal cases weuld be directed to that unit. The DA that would

come to my court would have no authority to give a disposition on a
DWlora Special Victim, meaning an Assault, Rape. They’d have to
deal with the, that unit at the District Attorney’s office. ‘

. Okay and with regard to other types of cases, in other words

Transportation law, would that be handled by the DA--

A. --DA that would, any, 'anything dealing with vehicle and traffic,

STATE COMMISSION ON JUDICIAL CONDUCT
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transportatlon tax, meaning the trucks tax perrmt Would be dealt by
the, by the DA assigned to my court. Unless there’s an attorney and

- they have their own favored DA and they g0 down and get their own
paper disposition. B o .

Q. Okay, are there any type of cases that came in front of your court that _

" would not be handled by Onondaga Corinty-_-

A; =-N0-~ |

Q. --District Attorney’s office-- |

A. --oh, well, that’s 'not accurate. -.Darrgerous Dog cases are handled by the

town attorney Robert Vent_re.

- Q. Okay, Ventre -V-E-N-T-R-I?'

A. V-E-N-T—R—E

| Q [ should’ve had Mr. Zimmerman’s spelhng probably there.

MR. _AIMMERMAN: Actually it is.

A. Oh, yes thartk you. We also have Worker’s ‘Compensation Fraud célses

are processed in my court, because several of the insurance compames
~are situated in the Town of Salina, 1nc1ud1ng the state’s blggest

' Worker S comp insurance, “State Insurance Fund” so the claimant that

lives in Rochester mails in the forms to Syracuse, and those forms are

o fraudulent that case is, starts off in my court.
Q. Okay._

"A. So, the AG’s office sometime is involved in that. Right now the

District Attorney’s ofﬁce seems to be doing them. But they, dorift ask

- “me how, but they take turns, but the AG will come in on some of
“those. |

, . B 54.
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Q. Okay, thank you, judge. -You started to describe a little bit about the

procedure that might be employed by the District Attorney S ofﬁce--
. =-yes, sir--

. —-in vehicle and traffic cases, correct?
. Yes. _ _ .
. Okay and you indicated that it was not comrnon that, in fact the DA,

_ ass1stant DA would not appear in-your court 1n1t1ally on vehlcle and

trafﬁc cases, is that accurate--

A. --unless the preson asked for a non-Jury tnal then obviously he would

be there with his, with the subpoenaed deputy or trooper. -

e

. Okay, that Wouldn’_t be on the first appearance though, correct?
A. Ohno, oh no. ' |
Q. Okay--

AL ~7tl1erc’s no DA on the first appearance, the, the DA that’s assigned to

my court basically handles mail-in pleas They have a Justice Court

DA rlght down at the DA’s office that the attomey s use, normally

e

. Okay, would that be a Flneberg, Allison Fmeberg‘7

P

. She is the senior for all justice courts. The, Christine Stuckmeller, and
I can’t spell that for you, is the, is her assistant. Ms. Fineberg is the
Senior District Attorney for justice c_ourts. ‘

Q. Okay and you said there was some type of a letter, or erte in process,’

or proceclfure for vehicle and trafﬁc in Onondaga County, cotrect--

A. --yes,’ yes, if 'they, if they plead not gullty and they want to write to the

District Attorney, or if they appear at the _bench and they want to write

- to the District Attorney enter a not guilty plea, note their appearance,
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. 'give them a'letter of instruction-on how to write to the District
Attomey and so it’ s done properly. It’s mailed back to my court but

for the DA, so it doesn t get lost downtown in their maze of ma11--

. --okay, so--

>

. --that’s how most the, 1 don’t want to speak for the other courts, but
I’'m sure that’s how most of the other courts handle it. Some of the

smaller courts do have the DA there at night .

Q. Okay, so in handling a lot of vehicle and traffic cases, you would

. actually letters from the DA S ofﬁce is that correct‘7

‘A. No they would--

. --in other--

> O

. ;-they would write to the, the -defendan_t 'would Wfite to the District
‘Attorney. | .

e

. And the D1str1ct Attorney can also——

>

. --he would sign a disposition, and mail it back to them and then they

would e1ther agree to 1t or ask for a tr1a1

o)

. Okay, SO--

>

. --they agree to 1t then it would come back in the mail to me and then I

would assess the fine based on whatever reductlon

Q. Okay, 50 there would be, there would be vehlcle and trafﬁc cases that

would have letter from the District Attorney s office--

| A.--disposition 1etters--

Q. --agreemg to a reduced dlsposmon of the charge--

| A. --correct--

| Q. --correct--
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A. --signed on the back by the defendant
Q. Okay--

| A. --or they would be coming-in' with the attorney, if they have an -

attorney.

Q. Okay and you would keep a copy of that for the file of that~
- disposition--
A. --certainly, and I, and I believe where-there were disposttion letters,
| my clerks eopied them' after we received the, there’s a short form
dispoéitioh for, for traffic infractions, and ob{ziously there’s more for
- plea bargains for DWT’s ahd Assaults, there’_s a more detailed, three or
four 'Iaage' pl'ea t)argain letter.
Q. And you said_those would go throﬁgh a separate unit at the DA’s

ofﬁce ‘correct?

A. Correct the DWT unit, the Speetal Victims Unit, the White Collar

Fraud unit, whatever the case may be.

"Q. Okay, so for processing purposes in your court, it was very

advantagequs to have a-defendant come in with: an agreed upon
dispoéit_ion from' the DA’s office, a letter, correct‘? : ‘

A.So we could close the file, yeah, but I don’t take a plea until they have

'. the fine tndney. o

Q. Okay-- L | L

A. --s0 like, likeona DWI if it'ealls for, whatever, $-1 »500.00 or
$3,000.00, I will gtve'thexh, Iwon’t, I won’t take the plea because I

can’t process that papers until T have the fine money.
Q.-Okay--
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A. --50--

Q. ~-and when an 1nd1v1dua1 would appear in court with that, we’ll call
that the d1spcsrt10n letter from or proposed disposition letter from the
District Attorney’s office, woupl,d there be a need to have the assigned

District Attorney in the court at that time or not? |

A.No. ‘ g

Q. Okay.

- A. He’s already agreed to it.

Q Okay, and then procedurally, would it be accurate to say then upon -
plea to the reductron you would actually take a copy of that

dispositional letter 51gned by the defendant, on back, and make it part .
of file? - |

A. Definitely.

Q. Okay.

‘A. That won’t do without it, yep.

Q. Okay, w1th regard to pleas lookmg at Vehicle and traffic cases first,

were there any restrrctrons that you would have as far as plea
reductions in vehicle and trafﬁc cases?

A.Did I set my own restrictions?

o

. Correct.

. Unless it was really offensive, no, I mean if he was charged with |
reckless driving doing 190 to 50 in a 40 and he comes back with an

equipment violation, I would probably not accept it, but it’s ver'yv-rare-—.-
. --okay--

>

. --to have somethmg like that The DA’s are more knowledgeable in

>
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that, but very rare. I can probably count on one hand the number of
dlsposmons that I refused to accept over the years.

Q. And again as we sit here today, would there be any partlcular type of
cases, say speeding cases, did you have any set pohcy with regard to

how you would allow or not allow reductions on speeding cases?

| A. No, if the' equities were proper [ would allow .-the; reduction.“ ‘
| Q. Okay-- | | |

A. --unless, there again unless it was egreg1ous but really the last DAL
had was, would hke,_ if the person had Six points speed they yvould :

only reduce it to a three point speed, which I felt was appropriate. |

Q. Okay.

A. Because of the volume, it’s hard to, not to accept é disposition unless
it’s, unless it really offends my senses, because we just don’t have the
ability to have that many trials. I fight with thc; setﬂor citizen to gct
trial dates, because the town hall is the court hall and it’s the bingo
hall and théy plé‘y kaef and everything else in there. So my, my
criminal jury trials are held on a Monday morning at 9:00, that’s the
only time I can get a court for an all day jury trial. We don’t have a

~ dedicated court. | | |

Q. Okay, judge, I'm gonna direét y'our attention at this point to Schedule

B, I beheve its Commission Exh1b1t number 4.

A Yes, sir, I did not pull those files.

Q. Okay, judge, Exhibit number 4, which is Schedule B from the
Commission, we had referenced a 'nl,tmber of cases where thére were -
finals pleas to an 1101 charge, vehicle and traffic, 1 _1()1, correct?

59,
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A. Correct

Q. Okay, now Sahna Town Court did ut1hze the VIL section 1 101 for
plea purposes, correct? '

A. Correct.

Q. Okay, can you Just explain a little bit about the hlstory of the use

within your court and maybe even your county?

A. The history of 1101’s in my county, well, I've'been a practicing

attorney for 25 years they go back at least 25 years. The Dlstrrct
Attorney utrhzes 1101. The courts accept 1101°s and, and there agam

Ican't speak for other courts, but in gen.eral conversation I don’t know

~ of any court that doesrr’t accept an 1101, .
Q. Okay-- | , _
J 'MR. MULDOON: What is an 1101, if you
would put for the record? ;
' THE WITNESS: Undet the Vehicle and

Trafﬁc Law, 1101 i 18 Failure To Obey Rules of -
The Road. |

MR. MULDOON Okay

Q. Okay, now you had told me earlier that there’d be dlsposmonal letters

from the DA for cases, correct?

A. Correct, the short form disposition 1etters |

Q. Okay, now, short form’ letters would they reference 1101 as part of

their dispositions?

A. Correct. s _
Q. Okay and those-- |
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A. --1don’t change the disposition, L, if they don’t like it T send it back.
Q. Okay, so, you said you did or did not go to any of the 1101 files in

your court9

A. No, Idrdn t even pull them T didn’t even look I 1, looked through the
exhibit, but I didn’t pull any of those files..

| Q. Okay, would there be no reason believe that they would be treated any

drfferently as far as drsposmon letters, correct’?
A. No, they’d be the same.
Q Okay

ALLI do I do not reduce charges, 1 don’ thave the authorlty to do that.
Q. So, would it bea belief, based upon your experience and actually
being in the court'and accepting pleas, you would have many of'the
‘ frleé on Schedule B with dispositional. letter for 1101°s?
A. Probably every one.

Q. Okay, and again you had occasion to review Schedule B and the -

~ different charges, correct?

‘| A. Yes, Idid.

| Q. Okay and they contarned a number of drfferent initial charges correct?

A. Correct

Q. Okay, they would lnclude DWI cases, correct there was srtuatrons

where DWI were reduced to 1107° s‘7

A. No that’s not accurate the, you would have to have the whole file:
The DWI would be an ACD and any, obviously there’d be another
ticket 1nvolved and r_nost likely during a probable cause stop that’

-~ would be reduced to an 1101 , but there was never a DWI reduced to
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Q.
A.

Q.

Ve

>

. Okay, you revrewed Schedule B, correct?

an 1101. The plea bargain would be ACD on the DWI Ad]ournment in
Conternpla’qon of Dismissal, where it would be dismissed after six
monfths,- and the 1101 would be an additional charge for one of the
other tickets-- . | _

--like a companion, like a Speed, or some Seatbelt ticket--

--Speed, Seatbelt, or Talkmg On The Cell Phone whatever the
“officer’s probable cause was to pull the vehicle over. -

Okay, now in accepting a plea in the reduction you mentioned it was .
common practiee within the county, how (iid you make the

determination as far as fine amounts?

. Depending on the charge, I would fine up to $100.00. -

. Okay, where there occasion where you would file, or excuse me, when

you would impose fines in excess of $100.00? |

. I don’t believe so.

. Not ae well as 1 reviewed Schedule A~
. --okay-- |
. --I'll look at it.

. I grabbed Commlssron Exhibit number 4 from Mr. Muldoon--
. --thank you-- '

. --and hand it across. And I don’t ne_cessarily need yeu to look page by

page, your testimony is--

. --1 just wanted to look for my, for my own edification, ahd vaguely I

see where there’s only one in here where it was $110.00, and I’m.sure'

that’s because my-clerk thought my zero was a one--

. . : - 62.
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Q. --so, typically you would use that range? | '

A. Yeah, between $25. 00 and a $100.00. A

Q. Okay and you had mentioned before that you referred to Gould s or
McG111’s, how did you come up - with the fine range for an 1101

charge?

A. Well, in Gould s or McGill’s there is no ﬁne range for an 1 101 charge.

Q Okay, and at what point were you aware that there was 1o firie range‘7

A.L at all pomts from the beginning--

1 Q. --okay, what what’s your understanding of why an 1101 plea would .

be used? Well let’ s take your court you can only speak for your :
court Why would you use an 1101 pleain your court-- _
A -1 would use 1101 plea because the Drstrrct Attorney’s office is one
authority, would reduce to an 1101, The vehicle and trafﬁc T'm sorry,
the Dep artment of Motor Vehicles, even though I believe their counsel
says it’s not a chargeable offense. They do accept 1101°s if the person
doesn’t pay the fine, audv'"v us to scoff on an 1101 atrd my personal
L convrctron is, 1101 is.a fair charge than having somebody with a .
'_ speeding ticket plead to a faulty mufﬂer
Q. Okay, what are the consequences, from your understanding, of an 1 101
plea to a defendant? . | |
A. No points. 7 o |
Q. Okay, so you’re aware of that -in'agree'mg' to the reduction, correct?
A. I’m sorry? | |

Q. You would be aware of that in agreeing to 1101 reduction--

" A. --there would be no points, correct--

63.
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Q. --okay--

A. --as, as with an equipment violation, or a, the DA for some reason

starting to use Section 1214 now, which is opening your door u'nsafely '

in traffic, it’s no points, but there is ‘a surcharge attached.

| Q: Okay and--

A. --Thad to look that one up because 1 thought that was a new--

Q. --1t s anew one-- -

.. A. --yeah.

"Q And with regard then to surcharges what was your understandmg of

surcharges with an 1101 cases?

A. There were no. surcharg_es--

Q. --okay--

A. --at least not in my court, some other courts may have assessed

surcharges. -
Q. Okay-- o
| MR. MULDOON: --if I might--
THE WITNESS --yes, sir. |

MR, MULDOON You said that 1101 was

no_chargeable, or not chargeable? -
_' THE WITNESS: It’s my understanding
that the counsel of the Motor Vehicles

Department 'says it’s not a chargeable o‘f_fehse.

Well, I don’t know his statutory authority is for -

that. I_d_is_'agre_e, as do miost of the courts in my

- county, becauseeyerybody‘accepts 1101’s. The
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DA reduces to 1101°s, and the Department of
Motor Veh1cle scofflaws 1101°s if they don’t pay
the ﬁnes
Q. Okay, have you ever had occas1on to look up Secti'on 1101 in McGill’s A
- as faras ﬁne purposes‘? | | ‘
A. There is no ﬁne assessed, and there is no ﬁne assessed under the, the
| Vehlcle and Trafﬁc Law-—
Q. ~-ri ght SO--
A. --the actual law 1tse1f is in Gould’
Q. Section 1809? . _ | _
A. 1809 is surcharges, 1800 is penalty, ts the ‘ﬁnes-for infractions, 1801is
the fine for mlsdemeanor vehicle and traffic. |

Q. Okay, okay, you said you had been on the bench gomg on 81xteen years

now, co rrect“’

A. Sixteen years, yes, 51r

‘Q. Okay, and when you first took the bench did there come a time when

you, at any time in your sixteen years, had you researched Sectlon

1101, the Vehlcle and Trafﬁc Law w1th regard to use as a plea
vehicle?.

. Other than looking in the book and seeing that Fa11ure to Obey Rules _
Of The Road, no. ‘

Q. Okay, and that comes in your research, yQu discovered that that came
- under article"23? : |
A.T’'m sorry.:

Q. In your research, are you aware that, that came out of article 23, the
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Obedience To Effective Trafﬁc La_w's; correct?

A. Yes. | |

Q. Okay,_there’s also an 1102, which is a similar t;ype charge, correct--

A.--that’s a 2.9 moving violation, yes--

Q. --okay, and you can-- '

A. --that’s Failure _to Obey Police Officer. _

Q Okay, you’ve used that as well in your courtroorn, correct?

A. Correct, and that’s a surcharge able offense. | |

Q Okay, so you're aware that the distinction is that 'rhere would be a
s_urchar'ge, correct? .

A. There would be points--

Q --and there would be pomts as well. Were you aware of any fine range
employed W1th regard to vehicle and traffic, Sectlon 11027

A. There is a fine range, but I have to look in the book. I don’t, right off |
the top of my head, I couldn’t tell you. | |

Q. Okay, your understandmg of surcharges you’re aware that surcharges
- go to the state, correct‘7

A Correct.

Q- Wlth a small portlon to the municipality, correct’? :

‘A. To the municipality, correct.

Q. With regard to the ﬁn_es‘ on 1101, are you aware where the fine money
would be sent? Would ir be kept in 1oca1ity or sent to the state?

A. I believe it goes to the state, 1 could be Wrong |

Q. Okay, that’s your understandmg as you sit here right now‘7

A Yeah, but I could be wrong, but that is my understandmg
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Q.

Okay and has that been your understandmg the entire amount of t1me

~ . that you sat on the bench?
A.
Q.

Yes, Sir.

Okay, okay, since you have used both 1101, and 1102 in your court,

correct—-

. --well I, I only use what the DA reduces to. I don’t tell them what to, I

don’t sit in there with the DA, -glve me 1101s, give me this, give me

that, whatever the DA sends in, that’s what I use. Sometimes it will be

an 1102, sometimes it Will be an 1101, sotnetimes it will be an

equlpment 1214 varlous |

. Okay, you ve had a chance to rev1ew the cases listed on Schedule B,

con“ect‘? :

. Yes, sir.:

. Okay and you indicated now that, basically you would agree .and ‘you

weuld not overrule the DA when .they made the recommendation,

A.
Q
Al

Q

correct? To a redactlon to an 1101-- _

. --no, because I d1dn t ﬁnd it repuls1ve or offenswe to my, and they

would present equities also.

. Okay, and agaln in referencmg Schedule B and you did go through

many of the cases, correct?

Idid not pull the cases individually, no, I did not.
But you did review the--

--I revieWed the schedule.

Okay and in rev1ew1ng the schedule, you could see what the initial

charge was, correct‘7
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A. Correct, yes.

Q. And you said that there would be a number of cases of DWI 1 thmk
that we talked about that, that were reduced to 110 1, correct?

Al I.dori’t believe, if, if it says a DWI was reduced to an 1101, I would

have to séy that, that’s a mistake. I just don’t recall the DA ever

amendlng, like I sa1d the DWI part would be an ACD, it would not be
' - a direct 1101. V

1 Q. Okay and in your experience again with the ways things are in Salina--

~A. --Idon’t think Iwould accept an 1101 reductlon on a DWI. That |

o would be to me, would be offensive.

- Q. Okay, and that be--

A. --An Adjournment in Contemplation of Dismissal, it’s like six m}o'nths

of pr'obation‘as far as I’'m concerned.

Q Okay and we’re referencing, now with DWI, that it be the 1192 or 1 193

charges, correct‘7
A. Correct
Q. And Wou_ld-it be-- -
A. --two and three--

Q. --and would it be more common to réducé it to an 1192-1, DWAI

A | charge?

A. Correct. o

Q. Okay and that would be the more common praetrce in your court,
would that accurate‘7 -

.The DA’s practice, correct. Now we have the new chairge of

aggravated DWI, so they’re r'e-.evaluating their policies on AI’'s now.
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That’s pretty much new, S0 we don’t know what they re gonna do
with that. Aggravated DWIL is just two times the legal limit, doesn’t
mean the person had priors or anythmg If they have priors, then they
have big problems it could be a felony too. .

Q. And agam in your review of Schedule B from the Comm1ss1on you
noted also that there would be Speedlng charges, correct?

A. Speeding, Red nghts ‘Stop Slgns

| Q Okay, 50, with the speeding; that would include Speedmg Through

Work Zones, correct?
A. 1180 F-- |
Q. --1180 F, correct---

A. --yes, correct.

Q. In reviewing S chedule C _yon saw that there were a number of 1180-F |

charges that were reduced as-well, correct?

A. Not, a large amount, but yeah, t_here’s some here.

) Q. What about misdemeanor charges, and I reference specifically AUO

 charges, 511-1A, 511-2A, are you aware of those criminal charges--
A._-'--yes-- ' ' | A
Q. “--bemg reduced toan 11--

-3>

. --yes, and most of those: would be where the person has taken care of
. the underlymg suspensmn or revocation Would have the green card
-from Motor Vehlcles showing that the revocation, a suspensxon has
been pa1d up and any civil fines attached that are paid up, or they *
would have a notice from the court where -they didn’t pay their fine,

showing that they made their appearance and paid the fine, and that
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would be part of the DA’s equ1t1es I’m sure, in reducing it an 1101.

Q. Okay and generally for the AUO charges they would not, would they " |

| be reduced or not to 501 Unlicensed Operator charges, 509-1 charges?

A. They’ve done that too , - o | ‘

Q Okay, in your expenence what would be the more common practlce of
the Onondaga County DA’s ofﬁce?_

A. Probably, they’Il keep it right in the 509.

Q. Okay-- | |

"A. --but, there again it depends on ) if it ‘was my DA, or DA downtown, or

- had an attorney and the attorney went to DA that they know. It’s hard
to say. ' |

. AUO charges, 511 charges--
A. ¥—co:r¢c-t.~ ' | | |
Q. Would you require that District Attorney to put on thé record the |
4 reasoné th they would be making such a fecommendation-- )

A. --there would be, there’s; on that short frorﬁ there’s an equity section.
If people would come into court with that green form or proof that_
they appeared, I would not reduce the criminal charge. I would have
them write to tﬁe District Attorney, or have them get. an attorney to do
that, or if they’re unable to afford an attorney_‘tlaecal.tuse"_i'_c’.s a
mi_s_demeénor, I’d let them have assigned counsel. .

Q. Okay and | judge, from your experienée m practice inthe court with
régard to reducing Ppeediﬁg_ cases, 1180 cases--

A. --sure--

: : 4 70.
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1 Q --could you know whether there would be a preference of the
5 Onondaga County DA’s office to reduce to 1101°s or would they
3 " chose to reduce to 1110-A’s as a more common practice? .
4| | A- Probably 1101’ s, 1102’s, there again it depends on the person record.
5 If they have a large number of priors in the last 18 months, the DK"_S
6 . not so liberal. -
; 'MR. ZIMMERMAN: May I just at this
8 point M. Referee, note my obj e_ctidn.» We’ve had
9 a lengthy back and forth from the judge about |
10 E - District Attorney’s processes and procedures, and
11 : : ! cahdidly don’t understaﬁd where we're going
b | ~ with this, and I think that the whole line of
13 | | ' ‘question.ing is improi)er in light of the issues
14 . presented by judge, for Judge Piraino.
5 o MR. MULDOON: I think that I'm gorna
16/ e | ovérruie it, I believe that this information is
17 _ | important td hi_sv backgroundinformatioﬁ for the
181 . Commissio'n and whoever may. be_r_e\}iewing,
'19-. | "~ - onee, if this case were to go forward, and I don’t
20 1 _  know that it w'ﬂl bé, but if that, I note your"
91 - - objec.tio'n. I'm going to overrule it. And it is not
' o ‘ _ necessarily by any means reflective upon the
53 | L judge’s, you know, the issues relating to the
uall . judge. But it is, in sense background informatioh,‘
75 | in case they need to move forward.
71.
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Q. Ultimately Judge you would have to sign to allow any reductlon in |
your court, correct?

A.T’'m sorry.

Q. You allb’w redueed pleas in your court--

A. -1 have to, well, obviously I have to approve it, but I don’t do the

reductlons myself obv1ously

Q Okay, is the Dlstrlct Attorney’s office or any md1v1dua1 from the

District Attomey s office ever indicated why they ve reduced charges
to 11012

A. To me personally, no, I can’t, other than it’s, it’s like a tradition and

has been'common practice 1 go back 25 years and, and older
attorneys, older than that, they have been doing it at least that long.
Q. Okay, have you ever inquired from anyone from the DlStI‘lCt

'Auomey' s office why they would--

“A. --no, nd, and there again, this is a volume issue. If T don’t accept the . |

disposition, the person or ease may be set down for a trial, or the DA
will just not do anyth.ing‘ I really never thought about it other than,
there again with the volume I h-ave,‘the number of 1101°s is a small .
percentage of the overall reductions I receive on traffic files for the

penod in question.

Q. Okay, I believe you indicated then it’s the District Attorney that makes
the motion for the reduction, correct?

A Yes, it’s a-- |

Q. --okay, ultimately--

“A. --written, written, written motlon affirmed by the defendant and hlS
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-attorney if he has one.

Okay, ‘would it always be in wrrtlng, a reductlon down to an 1101 plea
in your court?

. It would have to be, because the DA’s not present..

. Okay, so what you’re 1nd1cat1ng, if I understood you correctly, is that -

for every case listed in Schedule B if it’s accurate, there you would

anticipate there’d be a dispositional letter from the DA--

. --I would anticip_ate-that, yes--

--okay--

.--I don’t see how etse I could--

. --allowmg the reductron—-

. --yeah I wouldn’t, unless on the rare, I can’t even think When the DA

* would be present, no, yeah, it wo_ul_d have to be in writing.

Okay, if there would be an occasion where there wasn’t a letter,

something might have been negotiated in court, would you make an

indication in that particular file?

A.Twould note the DA" s. presence obviously.
Q.

A.
Q.
A
Q.
N

Okay, and would you make any further notes--

--ahd I can-- -

--as to why a reduction would be allowed-- s

--_I’rrr sorry. I can give you an example of that. |

Please. ,

One Wednesday every month the DA will come in to do traffic trials,
“what the, where he would subpoena the officer and the person would
come in elther represented or unrepresented. If the DA would

; | 73.
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obv1ously try to negotlate with the people ahead of time and on those
rare occasions there may not be a handwmtten 1101, but even on those :
occasions [ beheve that he wrrtes out a drsposrtron but there could be
somewhere that was done at the bench without one. I’ d be hard

pressed to say that, that was a common practice. This is more, even
when he was there, it’d be done in ertmg
Q. Okay-- '

‘A. --and the file would be noted accordingly
Q. Okay and judge, you said that it’s been a long standing pohcy, or a

long standlng use of 1101 s in Onondaga County, correct?

-A Yes

Q. Okay and you 1nd1cated you’re aware that you’re unaware of any legal

source, be some unlawful for that reductlon correctr>

A U sorry.

_Q You’re unaware of any legal source, okay, or any statute that would

- make'it unlawful to accept an 1101, correct?

A. I’'m not aware of anythlng

| Q. Right, okay, nonetheless you have changed your pohcy of allowing

reductions, correct?

A. For the time being, yes.

Q. Okay, you had sent us a letter-- ,

A. --yes, 1 did; I was, I’m being investigated for, which I feel is a small
percentage, like I said, based on the volume and obviously 'the |
‘Commission must have a problem with it if they’re 1nvest1gat1ng me
onit, I, that that was my, that was my assumptlon--

74,
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Q. --okay-- o
A. --maybe I was too hasty, but I’ve made a rule which I'm entit_led to do,
that I no 10nger for the time being accepting 1101’s.

Q. Okay, you’ve had a chance to review our letter of May 14, correct,
with your counsel? |

A. The original complaint?- -

| | Q. Correct.

A. Yes.

| Q. Okay and you clearly»'in_ your responsive letter to us, perhaps I’ll mark-

it as an exhibit now. What I’m gonna do judge, you sent us, actually,

: counSel actually sent us two different letters. You had recently sent ué '
a letter dated May 28, 2009, by facsimile, Where you indicated that
there was gonna be a change in procedure in the court,; okay--" -

A. ——Lhat s correct. ,
Q. And then we did not initially receive the referenced attached letters--
A. —-that was an oversight, but I believe my counsel corrected it-- -
o o MR. ZIMMERMAN: --why don’t we
* simply just mark the document, then we can let-*
the judge respond to any questions you may
have-- | A | |
" MR. DUGUAY: --well, T'd like to clarify
for the record, if it’s okay wlith counsel. So you--
did then fax us a letter dated June 2™, and that -
| included fwo attached letters, A letter thatvwent to
Judge Tormey, and a letter that went.to the

' ' 75.
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: Onondaga County District Attorney’s' office, ‘the

Onondaga County Magrstrates Association, and

. the Bar Assocratlon correct?

A. Correct.

Q.'Okay, mark as Commission Exhibit number C-- . ,
'~ MR. ZIMMERMAN: -6
MS. SAMPSON: --6.

' Q. Excuse me see my eyes are'n’t Working very well. A'letter dated June

2™ as well as the accomphshed two letters I Just referenced Thursday

May 28th are the dates oni both 1etters _

(Commr_ss_ron E__xﬁial_t 6 was marked for identification)

- Yes, sir-- | ' | | |

. --I’m gonna hand it to 'you at this point.

. Thal’s correct. , |

. Judge, in reviewing on_r letter dated_May 14, 2009, which is
Commission Exhibit numloer 1, there is no request that you.make any

change in policy, correct?

“A. There’s no specific request other than I’'m bemg investigated for

acceptmg 11071’s.

Q. Okay, you understand that an investigation .is merely an investigation
of, to determme facts of allegatlons that exist, correct?

A. That’s correct

Q. And just to clarify information, correct?

A. Correct.

Q. Okay, you understand th'a't there are situations, where bail is allowed to

STATE COMMISSION ON JUDICIAL CONDUCT
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be set, it’s how bail is set sometimes that could make it an issue for
our investigation, correct?

A. I guess.

Q. Okay and the samé would apply to 1’101’3; would that be accurate?
MR. ZIMMERMAN: --well--
THE WITNESS: --well--
MR. ZINMERMAN:' -I'm gonna object
Mr. Referee. We have a circumstance here where
the Commission as a matter of law, it can chbose |
" not to act ubén complaihts. They can also choose
to initiate an invéstigation. The fact that they’ve
chosen to initiate investigation is, is something
that is within the power of the Commission. |
Judge P'iraino issued a responding, or letter in
' response to that, and to imply some sort of
- impropriety, or that-the Commission is somehéw
directing it, is an improper line of questions. )
MR. MULDOON: I don’t believe that the
question as asked is necessarily suggestive of
impropriety on the judge’s part, by the judge’s
response to, with his -1etter Exhibit C, éo I'm

going to overrule that objection.
Q. The Commission made no request that you change your policy, correct

judge?

A.T’ve already answered that, that’s correct.

| . o 77.
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Q. Okay and you were aware that there was a date of June 11%, today, to

come in and provide information to clanfy the fact and circumstances
of the information that we sent you, correct'?

A. That’s correct

Q. Okay, so it wasn’t any request by the Commission to change pohcy
What was it that caused you to change policy? _

A. No request, but the .'inyestigation'enoug_h Was a cause for me to
reevaluate the situation and for the time being I took it tlpon myself to

inform, to form a local rule, obviously only for my court, and that’s
what I did. | |

Q. Why Judge‘7 Why did you make--
A_v.'--because I'm being investigated for over, I don’t know how many »
cases. For every case, for that time p'eriod that I asse_ssed an 1101. So
,._ob viously if it wasn’t a problem, [ don’t think ’d be mvestigated, but
that, that’s my reaction to the investigation and that was, is_ exactly |
what I did. That was my reaction to your, to the Commission’s
_ inyes_tigation, and [ don’t think there’s any‘improp'riety in me
changing-- |
Q. --okay, I'm not the one who was suggesting it was, counsel sugge'éted
. t}lat, not myself-- | | ' |
A. --no, that’s fine, I made my reaction to the investigation, and I felt that
it be in the best interest for the investigation, that I change my pohcy
Q. Okay, but let’s be clear, it was not a request by the Commission, was
1t?

A. No, you did not request that I not take 1101°s.

: 78.
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MR. ZIMMERMAN: I’.r.n gonna 'objéct,
let’s be clear. The Commission has the powé; to
recommend this judge be removed from the
bench. So to the extent that they'inveStigzite lt,
that is an indication that the Commission is |
considering removal, ultimately removal from the
bench for that conduct. So I think the record
needs to be clear on that point Mr. Duguay--

| MR. DUGUAY: --counsel, are you |

'speakmg for the Judge at this pomt counseP Are

you. speakmg of your own oplmon--

MR ZIMMERMAN: --I’'m makmg my

~ objection. It’s a matter of law.

MR. MULDOON: What I, what my ruling

is, is that Mr. Duguay is making the point is that
 the investigation, while it is an inveétigation, did -

" not request a change in the judge’s policy as

such. And whatever it may be suggestive of, or be

_ inferred from an investigation their, reasonable

- minds can differ with. The judge’s change in

‘policy is, is not necessarily by any means, an

: 1nd1cat1on of anything other than itisa change in

: pohcy .
“MR. ZIMMERMAN: Mr. Referee if I

 might, what Mr. Dugauy is doing is in effect

79.
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A.
1 Q.

A.
Q.

attorney _]udge or before I took the bench I would get 1101
dispositions from the DA’s office for my clients. It was in very rare

times that I did traffic, when I was on the assigned counsel mostly.

. Okay, do you believe that in each and every case listed on Schedule B,

okay, that it was proper to accept the plea to 1101, given the facts and

circumstances of those cases?

.Yes.. -

. Okay, I had used a term before, and I belie\'/e that’s used in McGill’s,

and perhaps by DMV counsel, non-chargeable offense, are you

familiar with that term?

. Yes.

. Okay and again, the Way I’m using it, it would indicete that when you

go to the statute, okay, it’s not listed as a charge with specific fine -

ranges, surcharges and such, correct?

. Correct

. Okay and our letter of May 14, which is Comm1ssmn Exhibit number

1 T also referenced charges 319-3 of Vehicle Traffic Law you saw

that in the letter, correct‘7

. --uh, let me read--

Q

--okay, I’m sorry, I’ll hand you Commission Exhibit number 1,0n
pagos , _ .‘ ‘ :

--you’re switching things on me here, okay--

--two, there you g0, judge.

Yes, 319-3. .

Okay and you had the ablhty, check and I believe it’d be on Schedule

STATE COMMISSION ON JUDICIAL CONDUCT
" 400 Andrews Street
Rochester, New York 14604

81.




(Hon. Andrew N. Piraino)

[

O 00 ~ O W A W N

N R BUYRNEE S e 9w s BN = O

>0

e

A.T’m gonna hand that to you at th1s pomt—-

. --I got, I got that--

. --oh, and referenc'mg. the statute, y01.1_"re familiar with the 319-3 is also

a non-chargeable offense, correct?

. Accordiﬁg to the statute it may, yes.
. Okay-- |

--the ofﬁcer charged the 319-3, he charged it as an mfrac'uon again, |

see it right here, number 93 is an example of 319- 3 page seven,

Tamela Long---

. --thank you, judge.

- If that’s what you’re asking me. Sheriff wrote the ticket, charged it as
a319-3, whlch is, there’s a mlsdemeanor 319-1, but he charged it as

an 1nfract10n SO they court assessed the fine as an 1nfract10n whether

that was an error or not, I don’t know. 1 gucsb 1[ was but--

Q. --do would you feel that it be proper to accept a plea to-a Section 319

-3 VTL charge?

A. Yeah, because 1 did.

Q.
A,

Okay--

--and I believe the sheriff was, I don’t Waht to wcall it a roadside

r_eduction', but he charged 319-3, instead of charging the person with a

misdemeanor.

. Okay, did you believe that was accurate, with the, what would you do,

let me ask you another question. If there was a faulty accusatory

mstrument, or you_ perceived there to be a faulty instrument, would

you allow a plea to that faulty instrument?.

| | . , ‘ 82,
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1| | A If there was a motion made that it was defective, I’d entertain the

5 motion. _ . _
3| | Q. Okay and fhén you assessed again, you pdinted out- on page seven, [
4 believe you have referenced JLdge__ Exhibit C, which is a marked
5 docket--
6| | A --yeah-- _
- 2] | Q.--okay, it’s on-page seven, the second case from the top, Which-Would
’ 3| be, Ibeheve case number 93, Tamela Long. Okay, so you 1ssued or
9 1mposed a $50.00 fine, correct'7
10] | A Yeah and I--
1l Q -—how did you make a determmat1on of the amount of the ﬁne’?
12| | A It appears, accordm g to my writing, I investigated the fine, and I wrote -

13 that down as, the sheriff wrote for 319-3, instead of 319-1, the court-
14 mistakenly set a fine and surcharge, s0 that probably was, could’ve
15 been a mistake. | | |
16| | Q- Okay, you séid .you’ve been on .the bench for almost sixteen years, :
17 correct? | - -
18] | A Yes, sir. . ,
19 Q Fair to say you’ve handled thousands of 319-1 cases-- |
| 20l | A --I I-can’t say that, that’s accurate | _
o) | @ Okay, you would have resources at your d1sposa1 1f you re settmg a
0| ' fine in the courts, 319-1, correct?
A. Same resources that I've c1ted yes
74| | Q. Okay, are you, are you aware as you sit here today, that a319-1 would
| 25 ‘have a minimum fine of $150.00?

~ STATE COMMISSION ON JUDICIAL CONDUCT
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A. Yes, and [ reviewed it and the 319-3 charge, I shouldn’ thave fined.
Q. Okay and the 319 then, you’ve read the statute for 319-3, correct?

A. Correct.

Q. And it references that it, it’s presumptive evidence for 319-1, 1 believe
. you stated that previously on the record--

A. --correct.

Q. Okay and with regard to establishing the surcharge, you also charged -
surcharges 1n all the 319-3 cases on Schedule A, correct-- -

A. --well, probabiy, without looking at all of them, I did on that particulér
example, yes. | | |

Q. Is it your understanding or belief that a surcharge is appropnately
received on a 319-3 plea? |

A. Now it’s not. I, there again, that could’ve been done when I was doing -

my tickets and I just Jooked at it, never gave it a second thought and
~ just assessed a fine and surcharge. There could’ve been a let of
factors. | - |
Q. Okay, is there e particular reaeon why in the cases referenced on
Schedule A, after your review of the cases and looking at the files, - |

- that you allowed the plea to a 319-3, instead of a 319-1?

A Complete oversight, or a mistake, I--

Q ;'OkaYa any--

A. -—they were charged with a 319-1, so they couldn’t plea to it obv1ously

They don t know what they-re and it was marked as an infraction on

the -thkCt, so it wasn’t marked as a mlsdemeanor.

Q. Okay and_that would be true-on all cases on Schedule A, is that your.

STATE COMMISSION ON JUDICIAL CONDUCT
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. understanding?

A. Probably

Q. Okay, but you would’ve marked in each and every case when you went -

through Schedule Schedule A--

A. --1 marked, yeah,- I put my evaluation of what went wrong, if anything

went wrong L N

| Q. Okay and, just, at thrs point I want to thank you very much, I know 1t s

a tremendous amount of work, but it’s mcredrbly helpful in

‘ascertammg accurate facts.

" A. Okay--

Q. --as you pointed out wefre,. at this point, not in receipt of each and
every file marked, and we’re going off of other reports as well, so it’s
| very helpful, thank you. And judge, finally, are you aware of any other
non-chargeable offenses that you allow in your court?
A. Off the top of my head, T can’t think of any.
Q. Okay and judge, what if any, changes do you feel would be

~ appropriate given your mvestrgatlon of the allegatlons forwarded to

you in schedules--

A. --what _h_ave I done--

Q --that were reviewed, correct-- .

A. --what I’ve'done? Well, obyious'ly you can.see what I do with the
1101’s. As far as the, T had a meeting with my clerks and reiterated
and I have a new head clerk and reiterated nobody sets fines but me.
If there s a mistake, I m gonna make the mistake, not the clerks. And.

there’s a better,'.we do have another, I call her a part, part time clerk

STATE COMMISSION ON JUDICIAL CONDUCT
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1 because she s allowed to work ten hours a week. They squeezed
a2l } .anlother one in for me, so freelng.up the more seniors clerks to review
3 and not just mail everything out. So, if I do make an errof, they can
4 call me on it, so I've instituted those chenges since this eame down
5 two weeké'ego, or three weeks ego. That’s' all I can say, I've made |
6 mistakes, my ‘elerks_' made-m-is_takes, there, .aga'm, when you .put in front
7' of me an 84 page ddcuinent, with hundreds of cases on it; I wés ver‘y'
8 distressed, but based on the amount and volume for that period of
9 time, I'm actually surpfised it wasn’t more, because it’s just, the court
1 0 were overloaded and we do the best we can with the staff we have
'11 available. And that’s bas1ca11y what I have to say.
120 | Q Thank you very much Judge referee, I have no further questlon at this
13 time.
14 MR. MULDOON: Do you .ha\/e any - -
15 questions that you wish to ask of the judge?
16 MR ZIMMERMAN: I do Mr. Referee,
17 but first I’d er take _abeut afive minﬁte break-F
18 MR. MULDOON: --yep--
19 MR. ZIMMERMAN: --1 have papers out
20 there I"d like to bring in, and if you don’t mind
21 take a srhall,' shorf bathroem break.- _
2| MR. MULDOON Absolutely, that’s fine.
<93 We’ll be in recess for ﬁve minutes--
94 THE WITNESS —-thank you, thank you
25 . sir.

| : s 86.
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- (Hon. Andrew N. Pifaiﬁo) :

| face sheet. Then there would be a second sheet,

which would contain the actual ticket, or
complaint. And then there is typically a third
sheet, which would show judges and court clerk
notes So if you could simply mérk all of that as
one, it covers the time penod Ja anuary ‘06, up
'untll and including May 2008.°

- MR.MULDOON: Okay. Do you

) underétand what hé proposing to do?

MR. DUGUAY: I am, I do--
MR. MULDOON: --okay, just for the o
logistic purposes, does that, if, if-- _
. MR. DUGUAY: --If I could ask just a few
quick questions? With regard to-- | _
- MR. ZIMMERMAN: --we st111 have to |
mark them, we should mark it..
~ MR.DUGUAY: I wduid be the Judge’s
D, I believe? |

- MR. ZIMMERMAN Yes and that would

contam--

MR. MULDOON: -- udge’s D--

(Judge’s D was marked for 1dent1ﬁcat1on)

MR. ZIMMERMAN: —-two banker box,
boxes full of records, we’ll Just put it on top of

one of the boxes.
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(Hon. Andrew N. Piraino)

MR. MULDOON: Okay, okay, with that -
being accomplished, bemg marked for
identification--

MR. DUGUAY: --okay, just--

* MR. MULDOON: --for logistic purposes,

- Mr. Dugua --‘._ :

- MR.DUGUAY: -for reference, with -
regard to what we just marked, two boxes as
Judge’s exhibit number D. Okéy; coﬁnsel, you
indicated that each and every case that you could
find of the 1,336 cases, okay, are enclosed within
those two boxes, correct?

~ MR. ZIMMERMAN: That'’s correct,

they’re photocoplps of thc ongmal court

"~ documents.

MR. DUGUAY' Okay, do you know who
placed those documents in the box?

MR. ZIMMERMAN: Well, why don’t we
ask Judge Plramo since he’s here--

-~ MR. DUGUAY --Judge Piraino, do you

know, you did?

- THE WITNESS: I did 1t I went through :
each and every one myself after the clerks pulled

them. I numbered the sheet, as we already

testified. Number 1 Ms. Rushlow, to number

89.
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- A. Probably, probably less than 3_0..

1336, Mr. Reed. Those are the accurate copies.
';The .only changes, you'll see at the top where I
fnumbered the documents, those are the only
ladditions to those records. On this sheet you may,
I’ll give you an example, number 2 wﬂl not be in
there, becausé I couldn’t locate the file, that’d be
'B_fian Perry, number 2;— _

Q. --okay, nbw judge, I’'m looking over across the table, yoﬁ héve it

starred.

- A. Just, number 2, can’t locate file, so number 2 won’t be in there. 1

‘numbered your she.et independently before wé had the files. -

Q. Great, so any files that you could not locate would be marked on
Judge’s Exhibit C, correct—-

A, C would bc, can’t locate file. ,

Q. Okay,'do you know appfoxim.ately how many files were not able to be:
located out of the _1;336? |

those two boxes, there’s approximately 1,300 -
- different "trafﬁc'dispo'siti.on.s? | |
 THE WITNESS: Well yeah, well also
~ their, if the person had multiple tickets, it may
show:up és three lines on yb.ur, but it;may be one
stop. It may show ﬁp as three lines. So on that

-one I would number it like 1,400, 1,402, or

STATE COMMISSION ON JUDICIAL CONDUCT
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Q.--indicate that files are in the boxes that are not in the box--

depending on the order.

MR. MULDOON: Okay.

Q It would be marked upon the face of the document--

A. --correct--
Q. --within--
A. --within--

Q. --the two boxes in Exh1b1t D, correct-—

A. --and would match up with Exhibit C. I did the best I could, but that
was all done by me. The only thing the clerks did was pull the files.

Q. Okay, but if I understood you, you did not keep a list of what files you

could not 10eate, separately, so we could not find out what’s not in the

.box? -

A. No, you’d have to look for it. I did, I didn’t go through the list.
Q. Okay, as you were putling {he docuiments in the box, did you check
against the list to make sure that you don’t--

A. —-yes--

A. --yes, double check, but there agam there’s a lot of them. But I could
testify that to the best of my knowledge if we found the file then its in-
the box and it’s duly numbered. - | " _
Q. Okay and you did the actual putting the documents in the box, zﬂl on
your own without the assistance of any clerk, is that what your

~ testimony is?

| A. All they did was pull the files and put them in order of your sheet then

 Itook over from there

STATE COMMISSION ON JUDICIAL CONDUCT
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1| | Q. Okay, _and again, [ just want to be clear so if we have a question, we
5 - will go to you, ’you’re the only individual who actually pla_ced each
3l 1 and every-- |
4 A. --correct-- |
s| | Q. --exhlblt any document within the exhibit, within the box?
6l A. What they did was pull every file, put it in order as it was on your |
7 . sheet, then I ihdiVidually Went through every file so I-co‘ulc‘l make my |
3 " notations accordingly, and then they were boxed. |
9| | Q- Okay. | | , . |
10 . MR. ZIMMERMAN: Thank you. Judge,
11 : R : I’d like to ask you some questions in gener.'al
12 - about ydur background as a judge, and the
13 | A o training you’ve received. Since 1994, you’ve
14| . -, - ndicated that you’ve received some training. Can
| 15 ' - _ you tell the Commlssmn in general how much
' 16 - o o tramlng per year you receive?
17 A | THE WITNESS: Mandatory trammg is
18 - S | twelve hours, which would be two sessions. Sol
19 | - attended fifteen and a half years, so it’d be twelve -
w0l - hours every year, it’d be 33 seséions up to today,
o1l ] : there’ll be another orie in September.
’ n B MR. ZIMMERMAN: Now--
'23' ' | o THE WITNESS: --those are six hour
Chall © sessioms. | -
i 25 . _ - MR. ZIMMERMAN? Are youalso

. ' A 92.
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involved with the Onondaga County Magistrates -

Association? A ,
- THE WITNESS: Yes, lam, I'm past
president and still active, obviously.
MR. ZIMMERMAN: Judge, in the course

of handling the responsibilities of the Town of

" Salina matters, you’ve describe the events that -

occur on open court night. Is that every
Wednesday? o
| THE WITNESS: Every 'Wednesday,
unless it’s a holiday eve. .
| MR. ZIMMERMAN: Now, do you keep a |
court reporter present when court is in session? |
THE WITNESS: No, recently we have our

new computers, so there’s a record, an audio

‘record taken of everything. ‘

- MR. ZIMMERMAN When, when did you
commence that, give or take, if you can recall
THE WITNESS I Just changed the dlSC

for the ﬁrst time. T beheve it was probably after

' the September of ‘07, I believe. Oh, actually, oh,
. 'yes, September, I guess September of ‘07.

MR. ZIMMERMAN: Between January of
‘06 and J anuary of ‘07, was there any record kept
of open court room proceedings?
- 93.
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THE WITNESS: Just my own notes.

MR. ZIMNIERMAN You’'ve mdlcated
that your court clerk sits next to you?

'THE WITNESS: To the right, correét.

MR. ZIMMERMAN: And the file is then

“handed to you?

'THE WITNESS: Yes, the people check in,

* and then the bailiff will bring up the files in order

they checked in with attorneys, or without. -
MR. ZIMMERMAN: And all maters are
handled in open court?

' .THE WITNESS: All matters that are on h

- thé calendar, yeah; well, yéah, all matters

definitely, arraignments, trials, there’s nobody

: there but it is open court.

- MR ZIMMERMAN Okay, fine, now, in

addition to open court where you resolve and

dispbse of éases, you’vetalked in general about
" the mail in procedure. Dfo‘_you accept guilty pleas

- to misdemeanors by mail?

'THE WITNESS: No. _
MR. ZIMMERMAN Is it fair to say that
you only accept gullty pleas by mail to trafﬁc

infractions, or other infractions in the law, non-

criminal matters? -

94.
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1| ' ' THE WITNESS: Correct.
ol L © MR. ZIMMERMAN: Can you describe
3 | ' - for the Commission, how guilty pleas are
‘ .4 _ recei’ved by“_fna_il,' processed by the courf, fined,
5 | and ther?disposed of afterwards?
6 ' B THE WITNESS: Okay, 1f the person pleas
7 straight out gullty to the ticket, without
8 requestmg_ a letter to the DA, the clerk upon
ol receiving that in the mail, will pull it, date stamp
10 _' . - itand put itina pile on my desk. And when I
11 o come in either that day, or the next day, I’ll sit
12 - there until the files that are in front of me for that
13 | . | mail, mail period are done. And that’s done,
14 unless 'm unava.ilable which 1s very rare, it’s |
1511 - ~ done on a daily basis. _
16 | . MR. ZIMMERMAN: So when the, an
17 - . individual pleads gmlty, the clerks actually pull
18 ~ the original ticket? -
ol | | " THE WITNESS: Correct, the original file,
20!, ' which includes the ticket.
21 ~ MR. ZIMMERMAN: And then is s there a
9l face sheet of some fashion? _ _
73 THE WITNESS: Yes there d be, on a
24 traffic 1nfract10n you won't see it from the
25 copies, it’d be a pmk sheet.

STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street
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MR. ZIMMERMAN: And that’s court

.generated? _ ’ '
- THE WITNESS: Yes.

MR. ZIMMERMAN: And that, that -
:document,'the court document and the original
traffic ticket are placed in front of you? |

- THE WITNESS: Corrpqt, with'an_y other
supporfing’ letters, or if there’s a disposition, yeé.
P MR. ZIMMERMAN: You then analyze
the documents, dcterming: whether you’re going
- to accept' the guilty pléa? |
| THE WITNESS: Correct.
| MR. ZIMMERMAN: If you d_ci accept a
" guilty plea, do you._the;n look to determine what
" the mitigating and aggravating factors- zire, if ar_ly?'
| THE WITNESS: Sometimes, yes, on.
traffic infractions, the really, the straight guilty
- plea, there’s other factors, or not really nothing to
consider, because they’re not there, so I' can’t ask
them any questions. | _

MR. ZIMMERMAN: Other than lo'ciking _

at the documents. S

THE WITNESS: Other than looking at the

. documents.

MR. ZIMMERMAN: And then you set the

N | 96.
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fine? S
 THE WITNESS: Correct.
MR. ZIMMERMAN: How do you go
about actually setting the. fine?

THE WITNESS: Like [ tesuﬁed gither, if
I’f_n sitting there, either by memory, or if I feel
that I, I’m not lknoWledgeable about that
particular chargé L, I look in the statute. If T don’t

‘have the statute, I look it up on the computer.

MR. ZIMMERMAN: Did you physically
handwrite it on any pieée of paper?

THE WITNESS: Physically handwrite?

MR. ZIMMERMAN: The fine and
burchdrgc: 1f dny‘7 _ S

THE WITNESS On my face sheet.

- MR. ZIMMERMAN: And then what do
you do w1th all the documents‘7

THE WITNESS Then the documents are

~ taken out by the clerk, and she processes them,

and sends out the fine notices.

MR. ZIMMERMAN: [s that, for the mail-
in prdcedure, is that the only time you see the
documents? . |

‘THE WITNESS: Yes. _

MR. ZIMMERMAN: Can 'have another

97.
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document marked pleas‘e’?
- MR DUGUAY: There are actually four,
four different pages-- _
MR ZIMMERMAN: --yes--
MR DUGUAY --do you want to mark
_ thls as one document-— _

MR. ZIMMERMAN: --one; one -
documents fine. o

MR. DUGUAY: Okay, I’ve marked as
Ju_dge_ Exhibit E, a four page document, and I’11

~ ~ask youto descnbe one side only. I’ll ask to
describe whaf these fOur docurriénts are?

MR. ZIMMERMAN: Yes, th.ese.are
summary report of cases started, running from
page one, 1-1-06, to 12-31-06. Page two 1-1-07

to -12-31-0'7,'pa.gé three 1-1-08 to 5-3 1-08. And
_ the forth page says the Salina Town _Coﬁrt -pa_rt.
two, 1-1-08 to 4-25-08. Judge, ydu got in front of
you a copy of Exhibit E
(Judge s E was marked for 1dent1ﬁcat1on)

THE WITNESS: Correct.

MR. ZIMMERMAN: Can you tell me,
what is the first page from 1- 1-06 to 12- 31- 06

' representr7

THE WITNESS: That represents for that

- : _ S8.
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~ period of time, all the cases that were started,

which means opened in my court, and all the

cases that were closed the fines and surcharges

- that were assessed civil fee if any, that would be

on ﬁl_ing fees for evictions and small claims. The

closed column is, is an ongomg fluctuating o

column, and by that I mean, if the person comes |

in w_1th a fine after this re_port is generated, for
that period of time that, that number could
actually change. | |

MR. ZIMMERMAN: Now, judge, is this

. document mahually created or is it computer

generated--

THE WITNESS: --th1s 1s computer

3 generated by our computer program

MR. ZIMMERMAN: Can you tell me

when you began using the computer programs to

assist in the admrmstratron of your court?

THE WITNESS: We’ve had computers as

| long as, programs, as long as I’ve been there, but

~obviously they, they’re higher tech in the last -

couple of years.

MR. ZIMMERMAN: And this report was

generated on a default basis through the computer - |

. program?
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THE WITNESS: Correct, after 1 received .

_the, the, the letter from the Commission.

MR. ZIMMERMAN: Now, judge, would
_the'simi'lar. information apply to 2007, and on the
‘third page 1-1-08 to 5-31-08? |

‘l THE WITNESS: Same thing.
MR. ZIMMERMAN: Can you tell me .

what the forth page signifies, Salina Town Court,

Part two?

THE WITNESS: Yes, as I preViously

' testified, my counterpart court, Judge Carey,

who’s the judge now, that court was vacant for

four months while the election in November of

<07, went through a legal process because there

was a challenge by Judge Carcy’s opponent, and

it ended up that he, Aende'd_up winning by three

votes, and that went all the way up to the Court of
. Appeals, and his victory was confirmed, and he

took the bench approximately at the end of April.

- MR. ZIMMERMAN: So the page four
‘are, what does that show us? The cases that
would’ve been-- _
 THE WITNESS: --handled by me--
MR. ZIMMERMAN: --sitting in Judge
Caryis part? | | |
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THE WITNESS: Correct.

MR. ZIMMERMAN: Now can you tell us -

judge, from all of 2006 a};proXimately'how many

cases in total were opened'?

 THE WITNESS 1t says, started cases in
2006 6, 813

MR ZIM]\/EERMAN And for the

computer prlnt out, it lists on the left the statute

;applicable, what does that signify?
THE WITNESS: What the ch.arge' was as,

‘number one would be penal‘law and down, down

- through vehicle and traffic. CIV would be our _

Civ_il Cases. TO is ToWn Ordinance--

MR. ZIMMERMAN: --let me hand the
referee the originai exhibit-- - :
| MR. MULDOON --Okay, do you have a
,copy of thls-— '

MR. DUGUAY: --no. .

MR. ZIMMERMAN: Oh, it's okay,
we’re-- _. , -‘

THE WITNESS: --TL is Traﬁsp.o'rtatio'n :
Law, AM _Would be Ag and markets, ABC _is. =
Alcohoi Beverage and Control, ECL is. -

Environmental Conservation Law, Tax Law,

~ ANV was a typo rf;is_take. NAV is a Navigation'
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Law, we, Onondaga Lake, half of Onondaga

- Lake is in the Town of Salina, and that would be

sheriffs tickets for flotation devices, safety
checks. BOatiﬁg While Intoxicated in some

| occasions. WC would Be the Workers Comp
fraud that I previously testified to. DEC would
also be Environmental Con Law that:Wés;
‘depending, sometimes it gets entered as DEC - -

;instea_d of ECL. And AGM would be A griculture -

Markets Law.

' MR. ZIMMERMAN: So you handle 5,173
tickets in the Town of.S_alina in 2006, in your
part--. L

THE WITNESS: —-there were, that’s how
many cases were open-- .
MR. Z_IMMERMAN: —-were received--
THE WITNESS: --received, new files.
'MR. MULDOON: That’s vehicle and
traffic cases-- .
MR. ZIMMERMAN: --vehicle only--
MR. _MULDCO,N: --yes--
 THE WITNESS: --correct.
MR. MULDOON: Okay. _
MR. ZIMMERMAN: And there were 623

‘Penal Law charges?

102,
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- THE WITNESS: Correct.

MR. ZIMMERMAN: Do we know how
many of those, looking at the top half of the
sheet, represented DWI charges?

'THE WITNESS: Not looking at the sheet,

MR. ZIMMERMAN: So the VTL would
Ainclude'.misdeméanor, Vehicle and Traffic Law,
withdraWiﬁg. On the top half where it says VTL

5173, that would include misdemeanor charges

-under that statute?

THE WITNESS: Correct, Irecharged 1t
under the Vehicle and Traffic Law.
MR.- ZIMMERMAN: Now that bottom

half says addit_ionzﬂ information, what does that

signify? . |
THE WITNESS: That signifies the

. number of speeds which are all included in that

top number 4 . : _
- MR. ZIMMERMAN Thank you. Would
ydu be able to give a similar evaluatlon for 20077

: THE WITNESS: Correct, there are some

| number of DWI’_S, the number of AUQ’s, and _the ~

different codes on there. I'll juét tell you the ones

that are different. TRR is the Thruw_ay Authority

103.

. STATE COMMISSION ON JUDICIAL CONDUCT

400 Andrews Street

Rochester, New York 14604




A} . .

.(Hon. Andrew N. Pi_raiho)
1 _

2
3
4
5
6
7
8
9

10
11|
12
13
14|
15
16
17

18
19
20
21
2
23
24|

25

STATE COMMISSION ON JUDICIAL CONDUCT

Rules and Regulations, sometimes the troopers

will write under the Thruway Rules and

- Regulations to give the defendant a break,

becauée there are no surcharges with those. And
then PHL is the Public Health Law, and that’s
GroWing Caninabis and we some-timels get those.
"And fhe bottor.nAon'e’s a mistai{e, it’s TWI, that,
referred thruway, so that’s a mistake. |
" MR. ZE/H\/IERMAN:.And how many -
cases were opened. by your part in the Town of
‘Salina during 20077 B |
THE WITNESS: In total 6,883 cases.
MR. ZIMMERMAN: I"d like to go to
2008. From January 2008 16 May 31, 2008,
would a similar‘evaluatio'n and cofrimentary be
made by you relative of that information?
THE WITNESS:.J anuary to May, yes.'
MR. ZIMMERMAN: How many cases in
total were opeﬂed by your court during thét part
| of the year-- 7, N _
~ THE WITNESS: --as of that half of the
year, 2,799, és_, far as the coding, that 0112 is 4
miétake, just a typb, it’s not, it shouldn’t be =
considered for anything. Other than that ali the

other ones I previously fold you, all the

104.
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—";3.'eorrection, it’s a correction of the law, I think that -

might have been a mistake too.

MR. ZIMMERMAN: And finally the page

*2 ** four, which is Salina Town Court, Part two--

THE WITNESS: --yes--
MR. ZIMMERMAN: --for the period 1-1-

08 to 4-25-08, a similar analysis by you would |

C o e g

apply to that information?
THE WITNESS: Yes when [ was sitting

_inthe other court I would go into their office to

do the fines because that s where they were, and
their clerks would work with me for any cases in
that court. We opened 1,786 files during that four
month time period when the other judge had not
been seated yet '

MR. ZIMl\/EERMAN Thank you, now,
you told us that J udge Hardmg, before he retired
after 1/1/06, was dlsable due to a double h1p

replacement--

- THE WITNESS: --correct--
MR. ZIMMERMAN: --and that you satin.

" on his court?

THE WITNESS Yes butI don t have the

dates for those.

_MR. ZIMMERMAN Those numbers for

105.
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when Iyo_u sat in for Judge Harding would’ve been

- handled by Judge Harding clerks?

THE WITNESS: Correct, and I don’t have -
those numbers with me. I don’t think we pulled
out those-- |
MR. ZIMZMERMAN --the questlon is,
they would not be diselosed in the Exhibit E?
~ THE WITNESS: No, none, of those, those
dates would be en_closed in any‘of these exhibits,

all the exhibits, that’s correct? So that would

" another file of cases.

MR ZIMN[ERMAN D1d you add up how

many cases in total were ha.ndled by, were

- opened by your court, and that you handied from

- 1 106to4 25-08?

THE WITNESS: 1 really didn’t add it up--
MR. ZIMMERMAN --thank you. I.would

like' to have one more document marked Mr.

- Duguay.

‘MR DUGUAY:J udge s EXhlblt F.
MR. ZIMMERMAN: Thank you.
'MR. DUGUAY: I’m gonna put that on the

bottom, right hand corner of the document you

" have, if you can reference--

MR. ZIMMERMAN: --certainly--

106,
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MR. DUGUAY: --large number of pages,
many, many cases. _ _
MR. ZIMMERMAN: Exhibit F is a 177

page document which bares the title Salina Town

- Court, Pending Cases Report, J udge Andrew N.

Piraino. Judge, let me hand you what’s been -

marked as Exhibit F--

(Judge’s F was marked for identification)

THE WITNESS: --yes, sir--

‘MR. ZIMMERMAN: --all 177 pages and
a yellow pos‘tv-it note on the top--

‘THE WITNESS: --yes--

I\/H{.'ZiMl\AERl\/IAN: --can yoil tell the

Comumission what that exhibit, this relerences

" and constitutes?

THE WITNESS: Yes, I did previously.

~ testify to this that when I received the letter from

the Commission, I had my clerk go back as far as
she could to let me know how many open files

there are in Salina as we sit here today, and she

. was able to go back to 1989, which is obviously

five years before I took the bench, prior to that

they didn’t have any technology to do that. And

_ from.19‘89_to the present, thisis a handwritten

" note from my. clerk, there’s approximately 9,000 -

107.
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open charges in my court, open meaning that
there’s nevér been a resolution to those charges.
MR. ZIMMERMAN: So from your
perspective, does that constitute a file that you
still-are responsible for and have to manage?

THE WITNESS: Correct, it’s, it’s there.

'MR. ZIMMERMAN: Can you tell me why

a file would be open from 1989, after all thesé
years? : _ o |

' THE WITNESS: Yes, a person, a
scofflaw, failure to appear, én arrest warrant
would be generated if we didn’t have jurisdiction,

failure to appear, after I had jurisdiction, there’d

- be a bench warrant, basically that’s why there

wouldn’t, why they’re not, why they’re
uriresblv'ed.

MR. ZIMMERMAN: Thank you. Judge,
you ackno‘w-ledged.that you have made mistakes

over the last several years in handling these

matters.’

THE WITNESS: --Correct.

MR. ZIMMERMAN: Can you tell us
ju_&ge, how often do ydu receive notice that the
amount of ﬁ_nes which may be imposed in an

“upper or, or minimum limit are given to you?

STATE COMMISSION ON JUDICIAL CONDUCT
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THE WITNESS: Up until the

Commission’s letter, I don’t believe I've ever had |

a complamt

MR. ZIMMERMAN: Well I-- _

THE WITNESS: --I’ve never received |
notice-- o | _ _

MR. ZIMMERMAN: -1 asked a poor
question. How often do you teceive irtformation
that the amount of fines which you may assess, |
éhangé? So the Legislature makes changes in--

THE WITNESS: --oh--

MR. ZIMMERMAN: --the law and how -

often, how many changes have there been?
THE WITNESS: Several, regular,
constantly on a daily basis I receive é’hanges. ru

give you an example, the cap on surcharges

© $100.00 as of Tuly 6, why they pick July 6™ is it

~ goes up to $180.00 because of the in¢rease in

surcharges-- o
MR. ZIMMERMAN: --July 6, 2009--
THE WITNESS: --2009--
MR ZIMMERMAN: --is that on all, on
all matters that come before you‘7 '

THE WITNESS On the, on the, on the

surcharge cap, yes.
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MR. ZIMMERMAN: Surcharge cap
alone-- | o

THE WITNESS: --right--

MR. ZIMMERMAN: --can you explam to

the Commission what that means?

~ THE WITNESS: Well, if a person has four

- or ﬁve_tiekets when they’re stopped, I’m only

allowed to surcharge a certain amount of money.

So if they plead guilty to all five tickets, as I
prevmusly testified, that’s why it would show
that there was no surcharge assessed, because

they may have already been surcharged on the

other tickets, and that cap | is gomg up to $180.00

as ol July 6", .
MR. ZIMMERMAN: How do you know |

which charges are subject to a surcharge?

THE WITNESS: I review the documents,_

my _t)Wn'court knowledge, or by reviewing my,

' my manuals. .

| MR. ZIMMERMAN Have you ever

analyzed how niany diffe.rent statutes you’re

responsible for applymg relative to the cases that

come before you?

THE WITNESS: Any law that’s broken in
‘the Town_ of Salina, whether it be a felony,
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misdemeanor, or otherwise conservation, well
you saw the hst Basically that 1ncludes all the
laws that I handle. All the way from Conservation
Laws to Agmcultural and Markets, Nav1gat1on
probably fifteen or twenty.

‘MR. ZH\/H\/[ERMAN Judge, all of these
issues 1nvolv1ng fines that were 1mposed above

the limit or below the 11m1t as well as the

surcharges, were they all based on guilty pleas, or °

findings of guilt?
THE WITNESS: Yes. |
MR. ZIMMERMAN: To your knowledge,

- have any of those matters ever been 'appealed?

THE WITNESS: To my knowledge, no.
. MR. ZIMMERMAN: So the fine was

imposed by you after either a guilty plee, ora

_ finding of guilt?

THE WITNESS: Correct.
A MR. ZIMMERMAN: You imposed a
fine? | -
'THE WITNESS: Correct.
MR. ZIMI\/[ERMAN The defendant then

paid the ﬁne and or surcharge‘?

THE WITNESS: Correct, or not and they
ended up on the b1g list there.
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" MR. ZIMMERMAN: On Exhibit E?
THE WITNESS: Correct.
MR. ZIMMERMAN: No appeals evér
taken from those determinations?

MR. DUGUAY: Okay, I believe it’s been

. asked and'answered I also believe is not relevant

to the i 1ssue okay-—.

" MR. MULDOON: --I'm gonna allow him

to ask hlm_

THE WITNESS: That's true.

MR. ZIMMERMAN: Judge let me talk
about Section 11017 _

THE WITNESS: Yes.

MR. ZIMMERMAN: That, that’s A
Vlolatlon Of 'I“he Rules Of The Road? | _

THE WITNESS: Failure to Obey Rules Of
The Roagi, is the way it’s stated_m the statute of

the Vehicle and Traffic Law.

MR. ZIMMERMAN: Now, now you’ve
indicated judge, in prior fcst_irnony that you‘ﬁrid it
to be a better manner of héndling traffic.
inifractions to allow dispositibns to areduced
charge of 1101 than some other charge Can you '

-explain what you mean by that?-

THE WITNESS: I testified to Mr. Duguay |

112.
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with counsel?

o
wn

questions?

A. Of course, yeah--

that I, I feel it’s a more accurate disposition then
asking somebody that’s Speeding or Running A
Red Light o plead guilty to a Faulty Muffler,
when they do;l’t have that. It’s not there. This is-
Failure to Obey Rules Of The Road. I believe it’s

~a fair and accurate, accurate plea.

MR. ZIMMERMAN: That’s all T have,

| thank‘you.

MR. MULDOON: Do you have any other

MR. DUGUAY: Just quick followup

‘questions, if I may? Judge, just to cl'arify, counsel

~ has asked you whether all matters were handled

in open court. Okay, 1 believe you indicated, yes.
Qkay, that would not include plea negotiations,

occasionally you had to work in chambers, didn’t

‘you?

| A. Well fining, yeah I, I did my fines in chambers, the mail-ins—

Q. --okay, so the mail-ins were all done in chambers?

Q. --and you and you entered into negdtiations.with counsel in chambers

- as well, wouldn’t you prior to taking the bench?.

Q. Do you, you never had cohferences on cases prior to taking the bench,

STATE COMMISSION ON JUDICIAL CONDUCT

- 400 Andrews Street
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A.

Q.
A.
o
A.
o
A
Q.

Q.

A.

Not unless the DA was present--

--I m including the DA was present--
--yes}--' '

--when I éay counsel I’'m indiceting both--
—-yes--

--prosecutor and defense attorney?
Only_on my DA’s day. |

Okay, would you, but you would have discussion about reductions and

such in chambers, correct?

A Well,- they would usually have i:hat figured out‘,.bl_it yes.

Okay--

--1 wouldn’ ttake any position till they did, until they had it to a plea
bargain. '

. Okay, when you're i the back room deciding on hnes you hdd

materials, reference matenals at hand, correct--

. =-1n. my office, yes.

. Okay and you had indicated that you would bas1cally look at the file

and then detenmne the fine, correct”

. Yes.

. Was there a way, did you‘ha\}e driver’s abstract for cases when you

were giving fines--

. --yes, yes.

. Okay, so every eas'e that you would héve, gnilty plea by mail, had - |

driver’s abstracts?

A. Recently, that’s recent we’ve been able to because of a new system

' ‘ . ; 114.
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that they ve installed in our, in our software. We’ve been able to get
the, the--

Q. --abstracts--
--abstracts thank you.

A.
Q. When was that installed, do you know‘7
A. Probably the last six months.

Q

. Okay, so you can actually know when ydu get the tickets, say Speeding -

ticket comes in. It’s not always accurate whether or not it’s a first
speed, or a second speed-- |

A. --correct--

Q. --or such, correct?

A. Correct.

Q. And prior to six or seven months ago, you would have no idea because - -

you didn’t have a driver’s abstract, correct?
A. Correct. |
Q. So ybu just set a fine based ﬁpon an assumption, correct?
A. Well fhe‘ fine would be based 'on the speed.
Q. Righ't' But you’re-- '
A —well- | »
Q. --nof sure what I’'m aSkiﬁg,' if there’s a second speed within, whatever

it is, eighteen months or such--

A =it would--

Q. ~-it would be a higher fine, cpnect--

A. -~-I'would have no way of knowing that, yeah.

Q. Right, so that wouldn’t be tak_e}_n into consideration when you got

STATE COMMISSION ON JUDICIAL CONDUCT
400 Andrews Street -
Rochester, New York 14604
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Speeding tickets for instancé, _correct?'
A. Not unless I have the abstract, no. _ _ ,
Q. Okay, so I had asked you earlier on how you decide on what the fine
range. HQW.' did you employ fine range, if you were unaware of prior
history in driving infractions-- | | |
. --Iwould only go by the charge at hand. If it’s a three point charge,
it’d be under 90, if it was a four pbint charge it’d be over 90, if it’s a

- six point charge, it’d be over 180, I believe.

-Q. Okay, with regard to, I believe it was J udge;s exhibit E--

A. --yes, sir--

Q. —-it was a four page document--

A --yes, sir.

Q. Okay and looking it over YOu would agree that the over whelming

- number of cases were vehicle and traffic, correct?

A. That’s what is says, yes. = -

'Q. Okay and without the document in front of me, would you agree that it |

was at least two thirds of the caseload in your court would be vehicle -
and traffic 4cases,'based upon a review of your own records--

A. --that’s probably more. |

.Okay--

e,

. --cause the v&t, like I tesﬁﬁgd, the vehicle and traffic was 'th.e
misdemeanor DWI’s and AUO’s and revocations also.
Q. Okay, now, judge, in preparing that document, and again it’s a

computér print out that his counsel pointed out, correct?

A. My clerk printed this out of the compliter--

_ : : 116.
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Q.

A, That Would be Ms. Cronk yes.

Okay and did Ms. Cronk, you said she used a partlcular program are

you aware of the program that was employed?

A. No.-

Q. Are ybu ‘aWare of the SEI program?

Al believe that was, I, that sounds familiar, yes.

Q.

A.
E Q.

A.
Q.
: A.

Q.

Okay, judge, also with regard to well, counsel had asked you a

questlon regarding, that you obv1ously have alarge caseload correct‘7'

Tremendous.

You handle a large number of different charges and dlfferent laws

wrthm those, charges wrthm those drfferent laws, correct--

. --yeah, Town o_f Salina is one of'the three busiest courts in the county.

. OKkay and but you indicated, you do have resources at your disposal

that you’re aware of, correct?

. Yes.
. Okay, you’ve indicated you’ve been trained at least twice a year_ by
OCA for the _ﬁfteeh years, correct? |
Coarrect. | ;
You’ve received handouts, handh_o.oks, correct?
Correct. -

You re famrhar Wrth the webs1te out of OCA that you can go on at any

tlme and look for 1nforrnat10n correct?

A. Correct.

Q.

You’re aware of the Stdte Resource Center as well, that you can .

117,
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~ contact at anytime--

A.
Q.
A.
Q

A.
Q.

Lo P

~-I’ve called it several times--
--very helpful--
--at all hours of the day and night.

. Okay and you also receive mail and information from the State

Comptroller’_s Qfﬁcé as well, correct?
Yes.

. Okay, 50 there’s no shortage of help-;
. 4-piethora—- )

. --a plethora of help and particularly the state has made great strides,

haven’t they, in providing information for you and assisting you?
Yes.-’[’he State Legislature ho_t so much. _' | |
Which is a whole other issue, we won’t go into at this time. Okay, I
have 110' i‘u_rther questions. | . |
| MR MULDOON: T have one other -
question. |
* THE WITNESS: Yes, sir.
MR. MULDOON: Lookiﬁg at the 1a$t
page of the Judge’s exhibit E-- |
THE WITNESS: ~-yeah--
MR. MULDOON: -t lists five different
types of statutes that are violated, correct?
. THE WITNESS: Yes, sir. |
MR. MULDOON: Okay, on the other

three it list ten, eleven, twelve?.

: ' 118.
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THE WITNESS: Correct. That’s just an

anorrraly when I was sittirrg for that period of

" time. Those were the cases that were opened

under my, when [ was sitting there. I don’t know
why, those are the charges.that were opened. 1.

don’t know--

'MR. MULDOON: --but in other one you

~ didn’t get any under the NaVigation Law,

Environmental Conservation La --

THE WITNESS --00-- .

" MR. MULDOON: --or the ABC Law, Tax
Law? ‘

~ THE WITNESS: No.
MR. MULDOON: Okay--
- THE WITNESS: --it’s-just-a four month-

and the others ones are for a year and two and a .
_ha_l_f years. That was just'for a four month period.

I don’t know why, that’s the way it came out of

the computer. I've got no reas’onA to doubt that,

that it’s not accurate

-~ MR. MULDOON: Okay, that’s fine. I

have no further questions

- MR.DUGUAY: 1 have nothmg further.
N[R ZIMMERMAN: T have no further

questrons. I would like to make a statement wherr

119.
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you’re ready. .
MR. DUGUAY:: Okay, i_was gonna
remind. ' _ |
MR. MULDOON: You are, as I stated
befére, the judge and the judge’s attorney make = .

- closing statements and within seven days of

receipt of the transcript, you may submit a
statement ih.writirig. If you wish to make a
statement in writing after receipt of the transcript,
orif you wish to make a statement, a cldéing
stafement at this time, you may do so.

MR. ZIMMERMAN: I’d like to make a
closing statefnenf and reserve my right to subnﬁt |
a formal wrillen statement within seven days aft_ér
the transcript, is that okay, sir--

- MR. DUGUAY: --that’s agreeable per the
Commission-- | |

MR. MULDOON: —yes--

~MR. ZIMMERMAN Thank you. I would
identify that the Commission on Judicial Conduct -
is really an ethics commissiﬂon'for judges, and .
after listening to the testimony jtoday.and looking
at the yc'omplaints,' there is nothing which rises to
the level of even discussing, 'impropriétys or

unethical conduct. In fact, if you look at the

120.
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Commission’s own website, it talks about
improper demeanor, conflicts of iritérest,
intdxicaﬁon, bias, pyeju_dice, favori_tisrri, ‘
corrﬁpt_ion, prohibited business, or political
-activity, serious financial records

mismanagement, assertion of the influence of

“or others and other misconduct on or off the

‘bench. Most importantly, the Commission own

website acknowledges that the Commission does
not act as an appellate court, and does not review
the merits of a judge’s rulings, or alleged errors

of law. I would point out that in each and every |
one of the issues identified on the Commission’s:

Schedule A, the defendants were either found

. guilty, or pled guilty. The judge then assigned .

and assessed a fine and or surcharge. To the
extent the judge made an error that was an error

of law, subject to appellate review. No one

inquiries received by the C'(')mmissior.l from
Regina Scott and Rona,ld Bo1se mvolve thelr
pleadmg gullty by mail to the extent the court
assessed an improper or illegal fine above or

'.'below the limits, that’s an error of law which

STATE COMMISSION ON JUDICIAL CONDUCT
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could be remédié,d by appellate review. Neither
individual sought appellate review. To that extent

I would identify that certainly the judge is human

" and makes mistakes. The extent of the mistakes

does not, in any fashion, imply or infer that there
was misconduct, or venal intent. For that reason
it’s, this Commission sho_uld never have opened a

investigation, and should’ve dismissed the

matter, identifying for Ms. Scott and Mr. Boise

that they have the right to appeal and chose not to
'do so. Other than that, Judge Piraino has
attempted to fully cooperate with this |
Commission, takes this matter seriously, -

recognizes the importance of this Commission’s .

- work and want to cooperate fully, to-the extent

that will make a better and better infdrme-d
judiciary. Thank you.
MR. MULDOON: Very good. Thank you

very much.

THE WITNESS: Thank yoﬁ gentlemen;

MR. MULDOON: --this héearing’s
concluded.

MR. DUGUAY: Great, thark you.
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' (WHEREUPON the examination of Honorable Andrew N. Piraino

- was éoncludéd at 3:29 P.M. on June 11, 2009.
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CERTIFICATION

1, MINDY PROVIDENCE, a Secretary of the State

Commission on Judicial Conduct, do hereby certify that the foregoing is a

‘true and accurate transcript of the CD recording of the proceedings

transcribed by rﬁe,_to the best of my kﬁoWle{dge and belief, in the matter |

held on June 11, 2009.

Dated: July 22, 2009

400 Andrews Street
Rochester, New York 14604
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ON. THOMAS A. KLONICK, CHAR
(EPHEN R. COFFEY, VICE CHAIR
)SEPH W. BELLUCK

(CHARD D. EMERY

AUL B. HARDING

-IZABETH B. HUBBARD
ARVINE. JACOB

ON. JILL KONVISER

INAM. MOORE -

ON. KAREN K. PETERS

ON. TERRY JANE RUDERMAN
IMBERS

AN M. SAVANYU, CLERK

Aaron Mark Zimmerman, Esq.

NEW YORK STATE
COMMISSION ON JUDICIAL CONDUCT

400 ARDREWS STREET
ROCHESTER NEW YORK 14604
585-232-37563; 585-232-7834

‘TELEPHONE FACSIMILE
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CONFIDENTIAL
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July 23 2009

The Piraino/Zimmerman Legal Team, P.C. — -
117 South State Street )

Syracuse, New York 13202 B s

Re: Matter of Anclrew‘N Pzramo
File No. 2008/R-139~ =

Dear Mr. Zimmerman:

2009.

ROBERT H. TEMBECKIJIAN
ADMINISTRATOR & COUNSEL

JOHN J. POSTEL

DEPUTY ADMINISTRATOR
M. KATHLEEN MARTIN
DAVID M. DUGUAY
SENIOR ATTORNEYS

STEPHANIE A, FIX
STAFF ATTORNEY

&“P‘N LAs:vee?
S. Stale
> 5‘;‘;““ NY 13202

Enclosed is a transcript of the tesﬁmony in the above matter on June 11,

Please note that you may subrmt any additional statement or written

materials within seven days of receipt of;ﬂxeﬂranscnpt

_»_;Very truly yours,

7 John J. Postel

Deputy Administrator

JJP:1p
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The Legal Team

Non-Pariner

Andrew N. Piraino, Esq. 4.« Aaron Mark Zimmerman, Esq., P.C.
117 South State Street. Syracuse, New York 13202

315. 475.7777

July 30, 2009

Hon. Thomas A. Klonick, Chair
Stephen R. Coffey, Esq., Vice Chair
Joseph W. Belluck, Esq.
Richard D. Emery, Esq.

Paul B. Harding, Esq.

Elizabeth B. Hubbard

Marvin E. Jacob, Esq

Hon. Jill Konviser

Nina M. Moore

Hon. Karen K. Peters

Hon. Terry Jane Ruderman

New York State Commission on Judicial Conduct
400 Andrew Street

Rochester, New York 14604

Re: Hon. Andrew N. Piraino
Commission File # 2008/R-139

Dear Commissioners:

INTRODUCTION

I represent Judge Andrew N. Piranio in the Investigation now pending before you.

Thank you for allowing Judge Piraino to submit this statement.

Judge Piraino asks the Commission to close the Investigation. This request is based
on the conclusion that he did not commit any acts of unethical judicial misconduct. It is
submitted that the investigation will show that while Judge Piraino made errors in interpreting
and applying the law, there was a complete lack of venality. There is no suggestion, let alone
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evidence, that any error was due to an intentional act; nor was any error due to: improper
demeanor, conflict of interest, intoxication, bias, prejudice, favoritism, corruption, prohibited
business or political activity, serious financial or record mismanagement, assertion of the

influence of judicial office for the private benefit of Judge Piraino or others, or other
misconduct on or off the bench.

The Commission’s analysis will conclude with a determination that a judge’s mistaken
action due to misinterpreting or misapplying the law -- can never without proof of an impure
motive -- support a charge of unethical judicial misconduct.

JUDGE PIRAINO ACKNOWLEDGES ERRORS WERE MADE

Judge Piraino is a hard working, diligent town judge who takes his job seriously. Due
to an election dispute, the Town only had one judge for several months. Without additional
compensation Judge Piraino voluntarily handled the workload of both Town judgeships from
January 1, 2008 to about April 8, 2008. Judge Piraino does his best to uphold the public’s
trust and has never committed any unethical act of judicial misconduct. Nonetheless, Judge
Piraino acknowledges errors were made as he interpreted and applied the law. These errors

resulted in sentences where fines and/or surcharges below the minimum and in excess of the
maximum were imposed.

JUDGE PIRAINO IS CHANGING PROCEDURES TO PREVENT FUTURE ERRORS

Judge Piraino notes he has already instituted modifications to the internal workings of
his court in an attempt to avoid future fine/surcharge sentencing errors. Attached is a flow
chart Judge Piraino and his clerks have prepared summarizing the rules for applying
surcharges. In addition, Judge Piraino is in the process of creating similar forms for each
routine traffic and criminal charge that comes before him. The forms will list the applicable
minimum and maximum fine allowed. In this way, if a defendant pleads or is found guilty,
Judge Piraino will have a ready reference for setting the proper fine.

ILLEGAL SENTENCES WERE NOT APPEALED

JUDGE PIRAINO WAS UNAWARE HE HAD IMPOSED ILLEGAL SENTENCES
While every illegal sentence could have been appealed to an appellate court, no

aggrieved individual ever appealed. [Judge Piraino Transcribed Testimony from June 11,

2009, (hereafter Transcript) at page 111, line 11] Prior to the Commission’s contact that an

investigation had been commenced, Judge Piraino had no knowledge that any sentencing error
had occurred.

TOWN OF SALINA JUSTICE COURT
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The Salina Town Justice Court is one of the busiest town or village courts in Onondaga
County. The Town is intersected by Route 81 which runs north/south, and by the Thruway
which runs east/west. Part of Hancock International Airport is physically located within the
Town. All traffic leaving the City of Syracuse going north travels through the Town. The
Onondaga County Sheriff’s Department actively patrols the Town and the State Police
maintains the Troop D, Zone 1 Headquarters just over the Town border on airport grounds.
Due to the proximity of the Town to the City of Syracuse, Rt 81, the Thruway and the airport
there is an extremely large volume of matters which come before the court.

Under Town Law §20(1)(a), every town with less than 50,000 inhabitants, is limited
to two town judges. The Onondaga County Metropolitan Area has a population of over
500,000 and the Town of Salina a population of about 33,000. With an annual case load for
the Town of about 15,000 matters [each judge handles about one-half of the case load], the
Town obviously has a disproportionately large volume of justice court matters than would be
anticipated by the local population base.

[See Generally, www.salina.ny.us; and, http://en.wikipedia.org/wiki/Salina, New_York]

The Commission is investigating sentences imposed by Judge Piraino from January 1,
2006 to May 31, 2008. During this time period, Judge Piraino opened a total of about 18,250
matters and Judge Piraino’s court transmitted approximately $1,220,000 to the Comptroller.
[Transcript, Judge’s Exhibit E] The workload of Judge Piraino’s court was so voluminous
that the Town employed the equivalent of three full-time clerks to assist Judge Piraino [two
full time clerks and two part-time clerks who each worked 20 hours a week]. Due to Judge
Piraino’s workload, as of January 1, 2009, the Town has employed yet another part-time clerk.

The Commission’s investigation shows Judge Piraino’s error rate is a relatively small
percentage of the total number of cases handled. Nonetheless, Judge Piraino’s own
retrospective audit shows he did make errors when imposing fines and surcharges. And Judge
Piraino admits he is chagrined and personally distressed that even one error occurred on his
watch. [Transcript at page 38, line 15; page 46, linel]

It is important to highlight that no one has alleged Judge Piraino’s mistakes were based
on malice, bias, prejudice, favoritism, or other corruption. None of Judge Piraino’s errors can
in any fashion be characterized as unethical judicial misconduct.

Other than the always voluminous case load, and the crushing double case load from
January to April 2008, Judge Piraino is unable to explain how these errors occurred. In
retrospect, Judge Piraino postulates he may have memorized the wrong figures for various
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fines and surcharges [eg. maximum seat belt fine $60 vs. $501]; or that simply due to his desire
to “efficiently” handle an overwhelming number of cases, he made mental errors when setting
the fines/surcharges. [Transcript at page 37, line 3; and page 85, line 21 ]

JUDGE PIRAINO HAS FULLY COOPERATED WITH THE COMMISSION

The pending Investigation was commenced pursuant to Judiciary Law §44(3). Under
the statute the Commission’s activities are characterized as an Investigation. To date no
charges have been filed by the Commission.

The Commission’s authority is based on the State’s Constitution [Art. 6 §22] and
Statutes [Judiciary Law §40 et. seq.]. The Commission has exercised its powers to investigate
Judge Piraino. Judge Piraino has fully cooperated with the investigation. Without being
asked, Judge Piraino has submitted copies of all relevant court records for each and every
matter that the Commission has identified as being of concern.

[Transcript, Judge’s Exhibit D- 2 Boxes of Court Records]

BACKGROUND TO THE COMMISSION’S INVESTIGATION

The Commission received written complaints dated April 18, 2008, from two persons.
Each person separately admitted that on March 2, 2008, they failed to wear their seat belt.
Each person violated Vehicle & Traffic Law (hereafter VTL) §1229, a traffic infraction. One
defendant was the unbelted driver, and the other defendant was the unbelted front seat
passenger. Both defendants were in the same vehicle. Each defendant after receiving a ticket
[Simplified Information-Criminal Procedure Law (hereafter CPL) §100.25], signed the reverse
side of the ticket pleading guilty, and mailed their guilty plea to the court.

Judge Piraino reviewed the documentation and accepted each defendant’s guilty plea.
A fine of $60 and a surcharge of $55 was imposed. The Court’s records show the fines were
promptly paid. The defendants then complained to the Commission that Judge Piraino
committed “misconduct” solely because a fine of $60 was imposed. Defendants attached a
portion of VTL §1800 which showed the maximum fine for a seat belt infraction was $50.

Neither defendant sought appellate review of the excessive fine. Neither defendant

notified Judge Piraino of the error; and neither defendant has made an application for the court
to correct the sentencing error [CPL §440.10].

Upon receipt of the complaint the Commission’s staff did not initially contact Judge
Piraino. Instead, it appears the Commission’s staff contacted the NYS Comptroller and

obtained a printout of all fines and surcharges transmitted by Judge Piraino for the period
January 1, 2006 to May 30, 2008.
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Judge Piraino’s records, for the period of January 1, 2006 to May 30, 2008, show he
opened approximately 18,250 different matters. During the same time period, he closed
approximately 15,850 matters. In addition, the court has an on-going open case load of

approximately 9,000 unresolved matters due to scofflaw, bail jumping, pending warrants, etc.
[Transcript, Judge’s Exhibit E]

It is important to realize that “traffic related matters” encompass not only Vehicle &
Traffic Law violations; but also numerous criminal and non-criminal violations under the
Transportation Law, the Agriculture and Markets Law, the Environmental Conservation Law,
the Navigation Law, the Alcohol Beverage Control Law, the Salina Town Ordinances, the
New York Thruway Authority Regulations, and the Taxation Law. Each statute, regulation
and ordinance has different fines and/or surcharges. Keeping track of the multitude of
applicable fines and surcharges is a complex undertaking.

Without minimizing the impact of any mistake made by Judge Piraino, as an example
of just how difficult it is to properly assess fines, attached are 2 flow-charts from the NYS
Magistrate’s Association attempting to explain the proper fine to be imposed for an infraction

of Transportation Law §l14-f, and Transportation Law §140-2d.
[http://nyvsmagassoc.homestead.con/]

The Commission’s staff audited the records of money transmitted to the NYS
Comptroller. The records confirm Judge Piraino properly handled all money. Nonetheless,
there are two main areas that were deemed to be of concern to the Commission. First, there
were errors made by Judge Piraino when imposing fines and/or surcharges. The
Commission’s staff analysis showed Judge Piraino set fines above statutory maximums and
also, on occasion, failed to impose mandatory surcharges. In essence, sometimes Judge
Piraino imposed too great a monetary sanction and sometimes not enough. Second, Judge

Piraino accepted plea bargained dispositions from the District Attorney allowing defendants
to plead guilty to VTL §1101.

While the initial complaint was submitted on April 18, 2008, the Commission’s first
contact with Judge Piraino did not occur until some 11 months later, on May 14, 2009. The
Commission wrote to Judge Piraino advising that an Investigation had been opened under
Judiciary Law §44(3). The Commission submitted a listing of cases, styled as Schedule A and
- Schedule B. The Commission’s initial contact also directed Judge Piraino to appear in
Rochester on June 11, 2009, to give testimony under oath. The Commission’s staff offered
to grant Judge Piraino an extension of time to arrange for a convenient time to give testimony.
Recognizing the significance of the Commission’s work, Judge Piraino re-arranged his
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schedule and appeared on June 11,2009. He also quickly arranged for copies to be made of
all of the Court’s records relating to the matters deemed. to be of concern to the Commission.

Erroneous Sentences-Schedule A

The Commission’s Schedule A dealt with sentencing errors involving fines and/or
surcharges. There were some 1,336 cases listed. Without being asked, Judge Piraino and his
court staff went to the original court records and made copies of the records related to each
matter. In general, these records consist of the original charging documents from the police,
the court’s internal documentation, and any communication from the People and/or defendant.

Once the relevant court records were organized, Judge Piraino performed his own
retrospective audit. As part of his testimony, Judge Piraino submitted two banker boxes of
records [Transcript, Judge’s Exhibit D]. These court records definitively show what actions
were taken by Judge Piraino on each and every case. Judge Piraino also made handwritten
notes on the Commission’s Schedule A detailing the actions taken by him.

Judge’s Errors
In performing his own retrospective audit, Judge Piraino indeed found a number of
sentencing errors. Judge Piratno misinterpreted or misapplied the law. As a result of these
errors illegal sentences were imposed.

Clerk’s Errors

In addition to Judge Piraino’s errors, his retrospective audit found that unbeknownst
to him-- and in violation of the express instructions he has always given the court staff-- one,
perhaps two, of the prior part-time clerks had taken it upon themselves to set fines or to
change fines set by Judge Piraino [Transcript at page 43, line5]. It is noted that the clerks in

question had already left the court’s employment by the time the Commission notified Judge
Piraino of its Investigation.

Misinterpretation of Comptrolier’s Records

Judge Piraino’s retrospective audit also found the Commission’s Schedule A listed a
number of sentences which were correctly imposed, but which the Commission’s staff alleged
were illegal. In large part, the Commission’s staff’s unjustified concerns seem to be due to:
1] timing differences between when a charge was placed and when a fine/surcharge was paid;
2] the maximum number of surcharges which may be assessed for any one event, no matteér
how many tickets are issued; 3] on criminal matters when the defendant paid restitution, Judge
Piraino correctly waived the surcharge, and 4] when the defendant pled guilty to a reduced
speed per a plea agreement, Judge Piraino correctly imposed a lesser fine.
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3]

4]

Based on issues of due process, when an individual violates the law, the
penalties which may be imposed are limited to the fines and surcharges in effect
as of the date the charge was originally made. It is believed Schedule A

discloses only the date the fine/surcharge payment was received by the court,
not the date of the original charge.

The Commission’s staff simply listed every ticket where the statutory fine did
not jibe with the date payment was made. Thus, the Commission’s staff
erroncously listed many matters as being of concern even though Judge Piraino
properly set the fine and/or surcharge.

VTL §1809(2) provides that when an individual is stopped by the police and
given multiple tickets, the court is limited to the maximum amount of
surcharges it shall impose for any one event. For example, if an individual is
stopped for speeding, the police may also issue tickets for expired registration,
no license or AOU [driving with a suspended license], equipment violations,
and the like. Thus, one stop generates multiple tickets. It is believed the
Comptroller’s records do not show how many tickets were issued “per stop.”
[Sce also, Magill’s Vehicle and Traffic Law Manual for Local Courts (February
2009) at page 4]

The Commission’s staff simply listed every ticket where Judge Piraino did not
impose a surcharge. The Commission listed many matters as being of concern
even though Judge Piraino properly set the amount of the surcharge.

Under the Penal Law (hereafter PL) §60.35, when a defendant pays restitution,
the court is authorized to waive the surcharge. The records secured from the
Comptroller’s office did not show if restitution had been paid.

The Commission’s staff simply listed every criminal matter where Judge Piraino
did not impose a surcharge. Thus, the Commission listed many matters as being
of concern even though Judge Piraino properly waived the surcharge.

Under VTL §1809, the minimum and maximum fines for speeding charges is
based on the speed the defendant is convicted of. It is believed the
Comptroller’s records show only the speed originally charged. When the
People agreed to a plea bargain which allowed the defendant to plead to a
reduced speed, the Comptroller’s records do not show the speed to which the
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defendant actually pled guilty.

The Commission’s staff simply listed every speeding matter where the fine did
not jibe with the speed originally charged. Thus, the Commission’s staff
erroneously listed many matters as being of concern even though Judge Piraino
properly set the fine and/or surcharge.

Dispositions under VTL §1101-Schedule B

The second area of concern dealt with VTL §1101. Based on disposition memos from
the District Attorney, Judge Piraino accepted guilty pleas from defendants to the amended
charge of VTL §1101. Schedule B is a listing of those cases. Judge Piraino did not
participate in the plea negotiations [Transcript at page 67, lined; page 72, line 1 to page 73).
The record confirms all fines imposed were properly transmitted to the Comptroller.

It is Judge Piraino’s position that accepting VTL §1101 pleas based on negotiations
between the District Attorney and defendant is valid. There is no law, regulation nor decision
from a higher level court which prohibits VTL §1101 dispositions.

It is noted that if a defendant plecads guilty, but does not pay the fine imposed, the
Department of Motor Vehicles will treat the defendant as a scofflaw, just like any other traffic
related infraction. Further, the Comptroller accepts the fine money imposed on VIL §1101
without dispute. While one or more Generals Counsel to one or more State agencies may

opine VTL §1101 is a “non-chargeable” offense, those opinions are not in any way controlling
on the courts.

VTL §1101 dispositions constitute the standard, custom and practice used throughout
Central New York. Every judge and attorney who handles traffic related cases knows from
first-hand experience that VIL §1101 dispositions have been the standard of practice for
many decades. [Transcript at page 60, line 5; and page 72, line 7]

VTL §1101 provides:

It is unlawful and . . . it is a traffic infraction for any person

to do any act forbidden or fail to take any act required [by the
vehicle and traffic law].

It is Judge Piraino’s position that allowing VTL §1101 dispositions instills public

confidence in the justice system; and shows that judges both respect the integrity of the
Jjudicial system and have personal integrity.
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The courts have previously determined that agreed dispositions of traffic related
matters is generally an acceptable practice. The Criminal Procedure Law and constitutional
due process requires the People to provide detailed facts which support every element of a
charge. Thus, the People must always provide detailed specific facts, no matter if the charge
is speeding, running a stop sign, or anything else. Judge Piraino submits the practice of
amending charges and allowing defendants to plead guilty to noisy mufflers [VTL §375(31)]
or parking violations [VTL §1200(d)] when those persons clearly did not have noisy
mufflers, nor illegally park, is suspect and should be discouraged. This type of artful, but
artificial, disposition suggests that it is “ok” to game the system to avoid points against a
driver’s license, or to pay a smaller fine/surcharge. When the courts allow a citizen to admit
to specific facts which are simply not true, the judicial system is tarnished. Nonetheless,

Judge Piraino is aware these types of dispositions are an accepted standard, custom and
practice throughout the State.

VTL §1101 is a charge based on a non-fact specific infraction-- that is the defendant
1s charged with violating the rules of the road. Judge Piraino submits this type of disposition
is an honorable and honest manner of resolving traffic infractions. [See OCA Opinion at:
hitp://'www.nycourts.gov/ip/judicialcthics/opinions/07-22 . itm]

THE COMMISSION’S MANDATE

The Commission’s mandate is clear. The Commission on Judicial Conduct is the
State’s “judicial ethics enforcer.” [Statement of Robert H. Tembeckjian, Administrator and
Counsel, Commission on Judicial Conduct to New York State Senate Standing Committee
of the Judiciary, January 29, 2007, at page 10]

The Commission’s purpose is to oversee the judiciary, and its objective is to hold
Jjudges accountable for unethical misconduct. The Commission has publically identified that
it will investigate complaints involving:

. improper demeanor

. conflicts of interest

. intoxication

. bias

* - prejudice

. favoritism

. corruption

. prohibited business or political activity
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. serious financial and records mismanagement

assertion of the influence of judicial office for the private benefit of Judge
Piraino or others, and

. other misconduct on or off the bench
[http://www scjc.state.ny.us/Publications/brochure.htm]

The Commission acknowledges its job is not to correct errors of law. And 1t is
inevitable every judge will make mistakes when interpreting the law and then applying the
law. Fixing those errors is the responsibility of the appellate courts. Further, it is not the job
of the Commission to oversee the training of Judge Piraino, or the manner in which the courts

are administered. Those functions lie within the purview of the Office of Court
Administration.

The Commission states in its public disseminations that:
The Commission does not act as an appellate court and does
not review the merits of a judge’s ruling or alleged errors of law.
The Commission does not have the authority, for example, . . . to
change the sentence imposed upon a defendant.
htip://www.sejc.state ny.ug/Publications/brochure htm

Contrary to the published pronouncements of the Commission, this investigation is
being conducted solely because of erroneous sentences imposed by Judge Piraino. Unless
the Commission suspects errors made by Judge Piraino were motivated by unethical desires
[corruption, prejudice, bias, etc.] this investigation should be immediately closed.

There is no question this Commission serves an important function by investigating
judicial acts of unethical misconduct. However, the Commission must employ self-
discipline and never attack a judge who has misinterpreted or misapplied the law.
Overzealousness on the part of the Commission will act to chill an independent judiciary --
to the detriment of a free society. Judges must not be forced to “look over their shoulder”

when making decisions and hope their good faith decisions are acceptable to the
Commission.

Putsimply, a judge’s mistaken action due to misinterpreting or niisapplying the law -~

can never without proof of an impure motive -- support a charge of unethical judicial
misconduct.

The only case which even remotely touches upon illegal sentences is In Re: Bauer 3
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NY3d 158 [2004]. In this case the Court of Appeals removed a judge for violating several
defendants’ fundamental right to counsel and for jailing defendants on minor matters by
setting “punitive bail.” [at page 171] While the Commission’s charges included allegations
of excessive fines, the only comment regarding the illegal sentences came from the dissent
of Judge Read. She said “. . . the Commission’s charges [i.e. excessive fines] relating to
matters other than right to counsel and bail [are] of relatively little moment.” [at page 173]

It is noteworthy, that the majority decision which defrocked the judge did not even
mention the illegal sentences. Thus, it must be concluded the illegal sentence issue was not
used by the Court of Appeals as a basis for any sanction.

Speaking to the fundamental issue of what constitutes judicial misconduct, the
vigorous dissents by Judge Read and Judge Smith state “the Commission . .. may consider
complaints that judges have used the bail procedure for other than its intended purpose, e.g.
to punish a defendant or to coerce a guilty plea.” [at page 165], but “without an improper
motive” there is no basis to imply judicial misconduct. [at page 167] Finally, the dissent
described that without bias, prejudice or the like “mistakes” by a judge may not be
“transform(ed) from ordinary judicial error into judicial misconduct.” [at page 168]

Of course, the seminal case on when an error may be considered misconduct is In Re:
Greenfield 76 NY2d 293 (1990). In this case the Court of Appeals said “serious
administrative failings” without “persistent or deliberative neglect” does not constitute
Judicial misconduct. [at page 294] The Court of Appeals added that until a judge’s actions
show he/she has “defied administrative directives or has attempted to subvert the system by,
for instance, falsifying, [or] concealing” misconduct has simply not occurred.

DISCUSSION

Judge Piraino did not engage in any act of unethical judicial misconduct. The worst

that can be said is that Judge Piraino is overloaded with work. Judge Piraino is doing the
very best he can with limited resources.

It is again noted that Judge Piraino’s judicial workload was doubled from January 1,
2008 until April 8,2008. Due to the retirement of the other Salina town judge, the open seat
was to be filled through the November 2007 general election, with the new judge taking
office on January 1, 2008. However, that race was numerically so close, that a victor was
not declared for several months. In an attempt to keep the Town courts operating as
smoothly as possible Judge Piraino volunteered [without additional compensation] to handle
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the work-load of both courts. It was during this time period two persons complained to the
Commission about erroneous seat belt fines having been imposed.
[http://www.syracuse.com/news/index.ssf/2008/04/paul_carey_sworn_in_as_salina.html;
and Alessio v Carey 49 AD3d 1147 (4" Dept, 2008)]

There is no pattern to the illegal sentences. The Commission’s letter notifying Judge
Piraino of its Investigation identifies instances where Judge Piraino mistakenly set the
fines/surcharges both too high and too low. However, there is no suggestion Judge Piraino
intentionally or maliciously imposed an illegal sentence. Further, there is no pattern of
illegal sentences being imposed. This lack of pattern is highlighted by the randomness of
both excessive fines and Judge Piraino’s failure to impose mandatory surcharges. Without
adjusting for the Commission’s Staff’s errors, Schedule A alleges excessive fines/surcharges
totaling approximately $17,000, and an undercharging of mandatory fines/surcharges
totaling approximately $13,000. Once the Commission has properly audited the court’s
records -- the difference between the correct fines/surcharges when compared to the

fines/surcharges actually imposed, will figure to be less than 1% of the total amount
[$1,220,000] transmitted to the Comptroller.

As to VTL §1101 dispositions, Judge Piraino continues to believe this is a valid
means of resolving traffic related matters. However, until the Commission expressly rules
that accepting VTL §1101's does not constitute judicial misconduct, Judge Piraino has
imposed a Local Court Rule refusing to allow any plea bargain which includes a disposition
by VTL §1101 [See Attached Letters of Judge Piraino dated May 28, 2009].

By statutory design, the Commission’s activities are intentionally secret. As a result,
there is no means to research when the Commission reviewed a judge’s actions and
determined ethical misconduct did not occur. While the Commission’s Annual Reports over
the years have provided generalized discussions and warnings about judicial conduct
resulting in private cautions and private admonitions, only matters resulting in a judge’s
removal, public censure or public admonition provide public detail of the unethical
misconduct. Moreover, there has never been even one comment made in any Annual Report
about judicial conduct the Commission has deemed acceptable.

A careful review of the Commission’s many Annual Reports does not disclose any

Commission decision concluding a judge engaged in unethical misconduct because of
sentencing errors.

As the Commission considers this investigation it is highlighted that no defendant
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appealed any of the sentencing errors. And if they had, the appellate courts would certainly
have corrected an illegal sentence. Further, if an error of any type had been called to Judge
Piraino’s attention he would have taken action to correct the mistake. Most importantly,
there is not one iota of proof Judge Piraino’s actions were impure by design.

CONCLUSION

Judge Piraino is always mindful of his oath of office, and he takes his oath seriously.
He has never intentionally committed any sentencing error nor any other error of law. Judge
Piraino endeavors to uphold the public’s trust in his conduct as a judge. He regrets that any

errors occurred on his watch. However, it is respectfully submitted that none of these
mistakes constitute unethical judicial misconduct.

As to the Commission’s concern regarding dispositions to VTL §1101, the
Commission is urged to issue an objective rule either allowing or disapproving of these plea
agreements. Judges are entitled to know when and under what circumstances allowing a

particular style of plea bargain will be considered unethical judicial misconduct by this
Commission.

Based on the factual evidence and complete lack of venality, Judge Piraino asks the
Commission to close the Investigation.
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MANDATORY SURCHARGES * Date of Offense 11/11/03 - 6/30/08

‘MS CVA TV AddsC ~ AlcohFee  Misc SC TOTAL

DWAI 1192.1 45 s 5 25 $80

Traffic Infractions 45 5 5 - - 855
VTL 1809(1)(c) | .
Speeding in a 45 5 5 S50 $105
Work Zone : ’

VTL 1809-d(1)

Equipment 25 5 5 $35
VTL Art 9 -

VTL 1809(2) $100 Cap Combo Examples for Offenses Committed 11/11/03 — 06/30/08
- Cap on M/S & CVA Columns Only

#1 $80 DWAI 45 5 5 : 25 . $80
$55 Trf Inf a5 s 5 335
$35 Equip 25 5 5 $0

#2 $55 Trf Inf 45 5 5 $55 .

... $55 Trf Inf 45 5 5 $55 .

© 855 Trf Inf 45 5 5 50
$55Trf Inf 45 5 5 $0

#3 $55 TefInf 45 5 5 $55
- $55 Trf Inf 45 5 5 $55
$35 Equip 25 5 5. $0

#4 $55 Trf Inf 45 5 5 '$55
_$35 Equip 25 5 5 $35
$35 Equip 25 5 5 $25
$35Bquip - 25 5 5 - 80

#5 $35 Equip 25 5 5 $35

 $35Equip” 25 *5 5 $35
$35 Equip 25 5 5 $35
$35 Equip 25 5 5 $15
-$35 Equip 25 5 5 ~ $0

#6 $105WZ Speed 45 5 5 ' 50 $105
$35 Equip 25 5 5 $35

~
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MANDATORY SURCHARGES 07/01/08-07/31/08

MS CVA TV Add SC Alcoh Fee ~  Misc SC TOTAL
DWAIL 1192.1 5§ - 5 5 25 $90
_Traffic Infractxons 55 A 5 s $65
'VTL 1809(1)(0) . S ~
Speeding in a 55 50w 50 $115
Work Zone
VTL l809-d(1)
Equipment 25 5 .5 ' $3s
VTL Art 9 L

VTL 1809(2) $100 Cap Combo Examples for Offenses Committed 07/01/08 - 07/31/08
Cap on M/S & CVA Columns Only

#1 $80 DWAI 55 5 5 25 $90
$55 Trf Inf 55 5 5 $45
$35 Equip 25 5. 5 ' $0
#2 $55 Trf Inf 55 s 5 - $65 -
" $55 TrfInf 55 5 5 $45 :
$55 Tif Inf 55 5 .5 $0
#3 $55 Ttf Inf 55 5 5 $65
$55 Trf Inf 55 5 5 $45
$35 Equip : 25 5 5 $0
#4 $55 TrfInf s 5 5. $65 .
© $35 Equip 25 5 5 $35 -
- $35 Equip 25 5 5 $1s :
$35 Equip 25 5 5 $0
#5°$35 Equip 25 5 s $35 .
$35 Equip 25 5 5 $35
$35 Equip - 25 5 5 - $3s
$35 Equip 25 5 5 $15
$35 Equip 25 5 5 $0
t6 $115 WZ Spd 55 5 5 50 $115
$55 Trf Inf 55 5 5 - 845
$35 Equip 25 s 5 . $0
7 $115 WZ Spd 55 5 5.. 50 $115
$35 Equip 25 5 5 $35
8 $115 WZ Spd 55 5 5 50 $115
$35 Equip 25 5 5 $3s5
$35 Equip 25 5 5 $15
9 $115 WZ Spd 55 5 5 50 $115
$55 Trf Inf ss 5 5 $45
$55 Trf Inf 55 5 s $0
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MANDATORY SURCHARGES 08/01/08 - Present

MS CVA TV  AddSC Alcoh Fee Misc SC TOTAL

DWAI 1192.1 55 s 5 170 25 $260
" Traffic Infractions s s 5 20 - $85

VIL 1809(1)(c) o

‘Speeding in 2 55 s 5 a0 50 $135

Work Zone : . : R

VTL 1809-d(1)

Equipment 25 5 s 20 $55

VTL Art9

VTL 1809(2) $100 Cap Combo Examples Offenses Committed 08/01/08 - 07/05/09
Cap on M/S & CVA Columns Only

#1 $260 DWAI 55 170 25 _ $260

5 5
$85 Trf Inf 55 5 s 20 ' $65
$55 Equip 25 5 5 20 $20
' #2 $85 TrfInf 555 5 20 : e $85
$85 Trf Inf 55 5 -5 20 _ $65
$85 TrfInf 55 5 5 20 $20
. #3 $85 TrfInf 55 5 5 20 $85
- 885 TrfInf 55 5 5 20 o $65
$55 Equip 25 5 5 20 - $20
| #4 $85 TrfInf 55 s 5 20 $85
855 Equip 25 5 5 20 oo $55
$55 Equip 25 5 5 20 B $35
$55 Equip 25 5 5. 20 Y $20 o=
~ #5 $55 Equip 25 5 5 20 $55
_.$55 Bquip 25 5 -5 20 _ $55
$55 Equip 25 5 5 20 $55
$55 Equip 25 5 5 -20 : $35
$55 Equip 25 5 5 20 $20
#6 $135 WZ Spd 55 5 5 20 ' 50, 8135 -
$85 Trf Inf 55 5 5 20 ' $65
$55 Equip - 25 5 5 20 $20
#7° $135 WZ Spd 55 5 5 20 50 $135
$55 Equip 25 5 5 20 : $55
#8 $135WZSpd - 55 5 5 20 , 50 $135
$55 Equip 25 5 5 20 $55
$55 Equip - 25 5 5 20 $35 -
#9 $135 WZ Spd 55 5 5 20 50 $135
$85 Trf Inf 55 5 5 20 $65
$85 Trf Inf 55 5

5 20 $20
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MANDATORY SURCHARGES ° 08/01/08 - Present

MS CVA TV  AddSC Alcoh Fee Misc SC TOTAL
DWAI 1192.] 55 s 55170 25 $260
Traffic Infractions ‘55 5 5 20 $85
VTL 1809(1)(c)
Speeding in a .55 5 5 20 .50 3135
Work Zone _ L
VTL 1809-d(1) '
Equipment 25 s 5 20 _ $55
VTL Art9

VTL 1809(2) $180 Cap Combo Examples forOffenses Commntted 07/06/09 - Present
B Cap on M/S & CVA Columns Only

~ #1 $260 DWAI 55 5 5 170 25 ‘ $260
$85 Trf Inf 55 5 5 20 . $85
$55 Equip 25 5 5 20 \ _ 4 $55
#2 $85 Trf Inf 55 5. 5. 2 $85 '
$85 Trf Inf 55 5 5 20 $85 -
$85 Trf Inf 55 5 5 20 - . 885
#3 $85 Trf Inf 55 5 5 20 | $85
$85 Trf Inf 55 5 5 20 : $85
$55 Equip 25 5 5 20 $s5
#4 85 Teflnf  © 55 5 5 20 . $85
$55 Equip.. ... . 25 5 5 20 _ o 855
$55Equip = . 25 5 5 20 - - $55
$5SEquip - . - 25 5 5 20 o : $55
#5 $55 Equip 25 5 5 20 ' $55
$55 Equip 25 5 5 20 . : $55
$55 Equip 25 S 5 20 : $55
$55 Equip 25 5 5 20 - $55
$55 Equip 25 5 5 20 ' $55
#6 $135 WZ Spd 55 s 5 20 | 50 8135
$85 Ttf Inf 55 5 5 20 $85
$55 Equip 25 5 s 20 . $55
#7 $135 WZ Spd 55 5 5 20 50 $135
$55 Equip 25 5 5 20 S 355
#8 $135 WZ Spd 55 5 5 20 50 $135
$55-Equip 25 5 5 20 , $55 -
$55 Equip 25 5 5 20 ‘ 355
#9 $135WZSpd 55 5 5 20 50 $135
$85 Trf Inf 55 5 520 $85
$85 Trf Inf 55 5 5 20 _ $85
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~ -- i ) .')' . ] . L
» -SPECIAL.CONSIDERATION

o VTL 510-a, 3 (c)
b ’
) _ : ,nse shall be suspended by the commissioner for a perlod of suxty
days where the holdér is ¢onvicted of a violation of subdivision (g) of section eleven hundred
“eighty of this chapter, and'(i).the recorded or entered speed upon which the conviction was
based exceeded the applicabié speed limit by more than twenty miles per hour or (ii) the -
recorded or entered speed upon which the conviction was based exceeded the applicable speed
limit by more than ten miles’ per hour and the vehicle was either (A) in violation of any rules
or regulations involving an out-of-service - defect relating to brake systems, steering

components and/or coupling devices, or B)transportmg flammable gas, radioactive materials or
explosives.

(c) A commercial drivers |

Vo
|

HELPFUL WEBSITES

NEW YORK STATE ASSEMBLY WEBSITE LINK TO STATE LAWS

htt :/lpublic.leginfo.state.n us/menu: etf. ¢ ?COMMON UERY=LAWS
ot e .
CDL Sgsgensmn and gevocatlon Segzlon. '

This site wrll guide you to all relevant sectxons of the Commercral Driver License revoke and
suspensions sections under Section 510a of the Vehicle and Traffic Law. Special attention should
.be given to this section of law when specrf ed sections of law are determined to be SERIOUS
TRAFFIC VIOLATION that would mandate further sanctions in addition to fines and fees.

VTL Sections 1805 and 1806 (Authorized Pleas by mail)
14F Flowchart
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1.Access to Federal Motor Carrier Safety Requlations

. Federal ‘Motor Carrler Safety Admmrstra i

NATIONAL Jumcm_ COLLEGE CDL WEBSITE
h’ctp //www cdlresources 01 2/

(NYS agogtlon of Federal Regulatlons)
https://www. nysdot gov/jortal/page/portal/dmswns/operatmg/osss/truck/regulatlon

| https //www nvsdo jov/portal/page/portal/dxvrsrons/gperatmg/osss/repo51tory/STATEM
' ENT OF CORRF‘CTION pdf

4. WEBSITE ACCESS TO SENTENCINQ FLOWCHARTS

New York State Maglstrates Assocnatlon B
-+ http :/[nysmagassoc.homestead. cor_n[ '

Or

“Town and Village Justice Court Website
http://nycourts.gov/courts/townandvillage/judges only/educationTraining.shtml

Or

"National Judicial College CDL Website
hitp://www.cdlresources.org/

Note: The National Judicial College site also has some very good resources and links to every state.
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NOTE: FOLLOWING PAGES CONTAIN FARM PLATED VEHICLES, OPERATING OUT

OF SERVICE, HOURS OF SERVICE AND HELPFUL WEBSITES.
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SPECIAL ‘CONSIDE'R'ATION. ’

"'TL’510a,3(c)

(© A commerc1a| dnvers hcense shall be suspe ed by’ the commissioner: for a penod days where the
~.holder is convicted of a violation of subdivision (g)sof section eleven hundred -eighty-of l‘.hl§ chapter, and (i) the -
recorded or entered speed upon which the conviction was based exceeded the applicable’speed limit by more _
than twenty miles per hour or (ii) the recorded or. entered speed upon which the. conviction:was based exceeded -
~ the applicable speed limit by more than ten milés’ per hour and ‘the vehicle was either (A) in violation of any

rules.or regulations involving an out-of-service defect relating to brake systems, steering components and/or
coupling devrces, or B)transportmg flammable: gas, rad|oactrve materials or explosives. .

HELP’FUEWEQ’ SITES

s SRR

NEW YORK STATE ASSEMBLY WEBSITE LINK TO STATE LAWS

http //Dubhc Lgmfo state ny. us/mengqetf cg1’?COMMONOUERY~—LAWS

CDL §uspegs|og and g ogg;xon §eg on "'.-;; tam e e et g

This site will gurde you to all relevant sectlons of the Comnmiercial Drlver Licerise revoke and suspensrons sections
under Section 510a of the Vehicle and Traffic Law. Special attention should be given to this section of law when

specified sections of law are determined to be SERIOUS TRAFFIC VIOLATION that would mandate further .
sanctions in addrtron Yo f' ines and fees. o :
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VTL Sections ;805 and 1806 (Authorlzgd Pleas by mgll) :

_,,...4..

- Federal Motor Car

ety Adm n'lzitratlon Websnte

New York State Department of Transportatlon Web5|te

https: W, n‘@dot gov/portal/page/portal/dwmlons/operatlmz/osss/tmcle(r Julatlons
R Or . _ LI

..;‘

National Judlclal College CDL Website } o
’ . http /www cdlresources ox;gj

i

https: //www nzsdot gov/nortal/pagge/portal/d1v1s1ons/ Jgeratmg/osss/truck/regulatlons -

} .

= 3 Statement of Correction Forms Lo
s: //wwwn sdot. ’ov/ ortal/pa e/ ortal/divisions/operating/osss/re osxto-”’ /STATEMENT OF
i - CORRECTION .pdf . 5

4 WEBSITE ACCESS TO SENTENCING FLOWCHARTS

New York State Magistrates Assoc:|at|on
 http: //nysmagassoc homestead.com/

Or

- Town and Village Justice Court Website . S
¢ hitp://nycourts.gov/courts/townandvillage/judges_only/educationTraining. shtml -

National Judicial College CDL Website
' httj://;[www.cdlresources_.og[ ‘

Note: The National Judicial College site also has some very good resources and links to every state,
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~ Judge Piraino Letters of 5/28/09



HON. ANDREW N. PIRAINO
SALINA TOWN JUSTICE
_ 201 SCHOOL ROAD |
LIVERPOOL, NEW YORK 13038

~ Thursday, May 28, 2009

‘Hon. William Fitzpatrick
Onondaga County District Attorney
Criminal Court Building

505 South State Street

Syracuse, NY 13202

Hon. Thomas Miller, President

Onondaga County Magistrate’s Association
c/o Town of Manlius Village Court

One Elmbrook Drive West |

Manlius, NY 13104

Neil Gingold, President
Onondaga County Bar Association
1000  State Tower Building
109 South Warren Street
Syracuse, NY 13202

" Re: Local Rule—Effective Immediately
Court Will No Longer VTL §1101 Dispositions

Jear District Attorney Fitzpatrick, Judge Miller and Mr. Gingold:

Effective immediately, my Part of the Justice Court of the Town of Sahna w111 no
onger accept any disposition based upon a plea to VIL§ 1101.

Please be advised that this change of pohcy is premised on 2 communication from
he Office of Court Administration/Commission on-Judicial Conduct that VTL§ 1101
loes not constitute a “chargeable offense” under New York State Law.

I realize that, for many years, it has been the standard of practice for the District

\ttorney’s Office and Defense Bar to amicably dispose of various charges through the
se of a VTIL § 1101 plea.

Without pre-judging any cases and without giving any advice or recommendations



‘.'

.‘to either the People or the Defense Bar, it is 'noted that other communities'a.nd counties
throughout Upstate New York resolve charges originally based upon Vehmlg & Traffic |
Law infractions by dispositions to VTL§ 1200(d) as well as various subsections of VIL§
375. . B S o |

Please keep the court’s Local Rule in mind as new mattérs come before you.

- Very truly yours, "

Andrew N. Piraino, Esq.

o Salina Town Justice -
,ANP/ap

cc:  Honorable James C. Tormey

, Fifth Judicial District -

) Office of Court Administration
401 Montgomery Street -
Syracuse, NY 13202

Alison Fineberg, Senior Assistant District Attorney
g Justice Courts '
- Criminal Court Building ~ -
- 505 South State Street -
Syracuse, NY 13202



HON. ANDREW N. PIRAINO
SALINA TOWN JUSTICE
- 201 SCHOOLROAD
LIVERPOOL, NEW YORK. 13088

Thursday, MayA-28,-'2.OO:9 |

, Honorable James C. Tormey III
Fifth Judicial District
Office of Court Administration
401 Montgomery Street
Syracuse, NY 13202

L Re: Revision of Local Justice Court Policy _
Disposition by VTL §1101 No Longer Aacceptable ~

Dear Judge Tormey:

As Fifth District Administrative Judge, I want to inform you of a Local Rule which
has recently been made effective. By this T.ocal Rule the Salina Town Court-Judge

Piraino’s Part will no longer entertain motions to amend any chage to VIL §1101 ncr will
the court accept guilty pleas to VTL §1101.

The Office of Court Admmlstratlon/Conumssmn on Jud1c1al Conduct has expressed
concerns that VTL §1101 is not a “chargeable” offense. Therefore they believe it is :
improper to accept a plea to this section or to assess fines/surcharges based on VIL §1 101.

While I disagree with this view, until a court of competent Junsdlctlon rules VTL §1101'is
a chargeable mfractlon the Local Rule will be enforced

I have been a pract1cmg attorney for more than 25 years and have been one of two
presiding justices in the Town Court of Salina since 1994. Antidotally, I am aware that
generations of defense counsel and District Attorneys have resolved various offenses
related to use and operation of motor vehicles by our local courts [city, town and vﬂlage]
approving motions to amend to VTL §1101, then accepting guilty pleas and assessing fines.

All fines have been transmitted to the New York State Comptroller’s Office and

:eported to the Department of Motor Vehicles. This practice has been acceptable to both of
hese State agencies during the years I have been on the Bench.

The propriety of VIL §1101 has previously been considered by NYS Attorney
Seneral, the Department of Motor Vehicles and the Office of the State Comptroller. In the
,ornptroller s Opinion No. 79-196 [July 29,1973], it was determined that “a violation of
VTL] section 1101should be treated as valid.” At 1975 Opin Attorney General 102, it was



) determined an indigent defendant charged with of VIL §1101 was not entitled to a public
defender because VTL §1101 was merely a “traffic infraction” not a crime.

Enclosed is a copy of the letter I am sending to the District Aﬁdmey s Office,

Onondaga County Magistrate’s Association and Onondaga County Bar Association - -~

confirming the substance of this policy change.

It you.have_ a_ny adv1cé‘, counsel or recommendations relative to this matter, do not
hesitate to contact me.

Very truly yours,

Db o

Andrew N. Piraino
. ' Salina Town Justice
« ANP/ap
‘enc.






The Legal Teamn

Andrew N. Piraino, Esq A..aAaro; N"Erk Zlmmerman, Esq., P.C.
117 South State StreetxSyracuse, New York 13202

315. 475.7777

Tuesday, September 1, 2009

Hon. Thomas A. Klonick, Chair
Stephen R. Coffey, Esq., Vice Chair
Joseph W. Belluck, Esq.
Richard D. Emery, Esq.

Paul B. Harding, Esq. -
Elizabeth B. Hubbard

Marvin E. Jacob, Esq

Hon. Jill Konviser

Nina M. Moore

Hon. Karen K. Peters

Hon. Terry Jane Ruderman

New York State Commission on Judicial Conduct
400 Andrew Street
Rochester, New York 14604

Re: Hon. Andrew N. Piraino
Commission File # 2008/R-139

Dear Commissioners:

At present, there is a pending Investigation. By correspondence dated 7/30/09, a response .
was submitted on behalf of Judge Piraino showing why the Commission should conclude that Judge
Piraino had not engaged in any acts of unethical judicial misconduct--and close the Investigation

with a finding of No Cause For Action.

We ask that this letter and the cited case of People v Coston 63 AD3d 41(1st Dept, 3/24/09)

be accepted as a supplement to our prior submission.

The Commission’s inquiry focused on two issues. First, Judge Piraino made sentencing
errors. Second, Judge Piraino accepted plea bargains which allowed individuals charged with

traffic infractions to plead guilty to VTL §1101.



As has been previously outlined at length, the Commission has not alleged nor in any way
intimated Judge Piraino acted as a result of improper demeanor, conflict of interest, intoxication,
bias, prejudice, favoritism, corruption, prohibited business or political activity, serious financial
record mismanagement, assertion of the influence of judicial office for the private benefit of Judge
Piraino or others, or other misconduct on or off the bench. As such, the Commission is left with

the question as to whether or not a judge should be investigated, let alone sanctioned, for
sentencing errors. '

Our submission on behalf of Judge Piraino showed that it is a complex and difficult task to
properly assess fines, surcharges and otherwise impose penalties based on the myriad of statutes
which routinely come before a town judge. Unfortunately, the statutory complexity makes it
inevitable that judges will make sentencing errors. And that is why our system of justice provides
for appellate review-- so that judicial errors can be corrected.

In the recent case of People v Coston 63 AD3d 41(1st Dept, 3/24/09), an Appellate Division
was required to review sentences imposed by a Supreme Court Judge sitting in Bronx County. It
is respectfully submitted the factual complexities and interplay between the various criminal and

traffic infraction statutes is not unique to the issues faced by the presiding Supreme Court Judge,
nor the First Department.

This supplemental letter highlights the day-to-day difficulties faced by judges who are
required to impose sentences. After a multi-page analysis, the Appellate Division effectively
concluded an illegal sentence had been imposed, but affirmed the sentence nonetheless. Perhaps

most telling, the Appellate Division affirmed the “illegal sentence” but instructed the parties as
follows: :

“Our affirmance, however, should not be construed to preclude the People
or the Court from taking whatever actions they may believe to be authorized
or appropriate.” (at pg 49) [Presumably the appellate court’s comment was
made so that the sentencing court could correct the illegal sentence that had
just been affirmed by the appellate court.]

In summary, the Commission’s Investigation affirmatively shows Judge Piraino has always
acted in good faith in the performance of his judicial responsibilities. On behalf of Judge Piraino
we ask the Investigation be concluded with a finding of No Cause For Action.

very truly yours,

| h \ - |
A Zimmerman, Esq., P.C.
AMZ/ap ‘

cc:  Honorable Andrew N. Piraino

Piraino/Zimmerman Page 2 of 2 315.475.7777



“PEOPLE v COSTON 63 ADBd 41t 41

[8‘7’7 NYSZd I]

_THE PEOPLE OF" THE STATE oF NEW YORK Respondent v AN ,
_ ‘THONY COSTON Appellant .

" First ’Department March 24, 2009

-SUMMARY' .

APPEAL from (1) a. Juﬂgment of ‘the’ Supreme Court Bronx
County (Troy K. Webber, J.), rendered July 27, 2006, and (2).an
order of that court, entered March. 17,.2008: ‘The judgment
. resentenced deféridant-upon his conv1ct10n of reckless endanger-
ment m'-‘the ﬁrst degree and other crlmes to a'term of f0ur. :

Cnmes —_ Appeal - _‘Wiauver of nght to Appeal by Guiikty ‘Ptea :

-1 Defendant Iy - pleadmg- gmity and- wawmg }ns nght*te -appeaH:he plea .
and sentence, did hot waxgeﬁhe, bor rtj. ,
arose out of events that bccurr

1mp0se 1) Y "’
era}ly, a defendant not ‘waivé the'right -f Yltige

| g
rev1ew of all clanns of error ansmg out ‘of Jmhelal 61- bresecu%e‘ﬁa{

court faded;tmm &
The courtneveg boberdys

; ety ] Uity 5 %ﬁg'mmmngs,mé“mrﬁe ur&ac—
tion of operatmg 2.1 tqr;gelmﬂ -wakilexuiden thip fflgance of alcohol (Vehicle
and Traffic.Law_ §§ 1192, 1193 [1} t;a. , was not t:i)\tled ;,o ve tHe fine -
component ' &f the' fongfn%! “setibnde refn _ ind that the

- court made no mentmn of a fine durmg mhe;iﬂaa%pr sedis -mf;errﬁneeusly




42 63 APPELLATE DIVISION REPORTS 3d SERIES.

stated at the original sentence- proceed.mg that a fine of $500 was mandatory.
Defendant was not seeking the proper remedy of vacatur of the plea, and
sought only relief, return of the entire fine, that would’ render the sentence 11-
legal since a fine of at least $300 was mandated by statute.

Crimes — Double Jeopardy — Effect of Resentencmg to Correct II-

~ legal Sentence

4. Where defendant pleaded guilty. to criminally negligent homicide and re-
lated charges stemming from a fatal drunk driving accident and received an il-
legal sentenoe, as revised, of five months’ intermittent weekend incarceration
and five years’ probatxon (see Penal Law § 60.01 [2] [dD), his double jeopardy -
rights were not vidlated when the sentencing ¢ourt, sua sponte; ‘“‘vacated’” the
illegal original-and:revised sentences and resentenced him. to the lawful
“sentence-of four mionths’ intermittent imprisonment .and five years’ probation
after he had completed four months of intermittent imprisonment. Nor did
imposition of the corrected lawful seritence \nolate defendant's double jeop-
ardy rights with regard to the probatxon component of the sentence; regard-
less of défendant’s subjective awarenesy of the ﬂlegal nature- of ‘the original
" sentence. The statute authorized the court to impose both a:‘senténce of
intermittent imprisonment and a sentence of a period of probation.
Consequently, defendant was not. being punished twice for the same offense
when he was resentenced to cotrect only the x]legal mpnsonment oomponent
of the ongmal sentence ERIT . S e £ 0

e

RESEARCH REFERENCES
By the Publ\sher s Edltonal 'Staff

: 'AM Jur: 2d Appe]late' Rewew § Sg' AR '-tm 2 Cnmmal:_ B

st éﬁfﬁegb) ﬁat%é,ﬁléa dgreement. 89 =

2T 2l srine

Database‘ NY-ORCS
" Query: plea /s waiv! /3’ r1‘
‘ -& 1mpnsonment '

I3 apipeal & iHegal /2 Sewtence

APPEARANCES OF C()UNSEL !

Steven Banks, The Legal Aid Soczety, New York'Clty (Laura
Bayd of- counsel) for appellant o
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-.Robert T..Johnson; ,Dtstnct Attorney, Bronx: (Jean Soa Park
y 'and Karen Swlger of counsel) for respondent

S OPINIONOFTHECOURT
McGUIRE J o '

" The pr1nc1pal 1ssue on thls appea]. may be a nov' "oqe——the
partiés ¢ite no precedent squarely on pomt—-concermng the
- scope of the right ‘secured by.the double Jeopardy prov1s1qns

“of'the’ federal and state constltutlons (US Const 5th Ame_‘d

_;protec‘tlon" against:i fltxple g
' same offense” (Jones v Thomas 491

[1nternal quotatlon marks omltted] see- d

hat dl 1
vﬁ?:\‘ 3

_ al _ rove a mo; _
vehicle at a speed.in ‘excess of the"posted: limit on a street in -
‘the Broiix hefare: strLkm,g And causing. more, than $250 in
damage to as pa:rkedr car. He. adm1tted that he thereafter drcve :
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- his vehicle:in reverse, strlklng his passenger Ida Bemtez .
with the back door of the vehicle as she exited, mﬂlctmg*fatal
injuries. Defendant also-admitted that although he knew he
had struck Ms. Beiiitez, he fled the scéne without reporting
.to the police either that he had caused damage to the parked -
car or injured Ms. Bemtez Finally, defendant dld not dispute
the results of a breathalyzer test 1nd1cat1ng that he had a

. blood alcohol. level of .08%.

At the outset of the plea proceedmgs defendant s attorney
stated ‘that - defendant was offermg to plead g_ullty on -the
understandlng that he would be sentenced to a ‘‘six mionth
split,” by which, as is clear from the subsequent dlscussmn,

_ coun,sel rmeant a perlod of six motiths’ intermittent incarcera-
~ tioni(to be. served on. weekends) and a period of five year: proba-
tion; Counsel further stated that althotigh He had'discussed
- with defendant the option of pléading guilty and receiving a
sentence of intermitterit rison of one year to be served on .
-weekends, defendant. had opted te
probation offer rather than' One ;
fendant that he would be si
1nterm1ttent unpnsonment

the ’ing propee ng: ori {
sel stated that defendant W:

nee of :alcohol
stated _at t.he

E :1,.‘ .<The eou:ﬂ. erred As drscussed below, the”max’xmum authonzed- fineds 1.
$500 a fing;of : at least $300 is mandated (Vehwle\and T'mtﬁc Law‘§ t].QE ["1])
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plea- of gullty to: reckless endangerment in the first degree
criminally ‘negligent homicide, ‘operating-a motor vehicle' while
- under the influence of alcchol; leavmg the seene ‘of 'an inéident
without reporting two. counts, is a term of mcarceratmn of six-
months plus a term.of probatlon of five years,”, In addition, the
court stated that. “‘there’s a fine imposed in the amount of five
hundred:dellars’: and directed. both-a 90- day suspension of
“defendant’s.driver’s license.and the-imposition .of surcharges
that are not relevant to the issues presented-on.appeal. The
. court went- on to.state that. defendant’s ‘weekend. incarceration
~would commence On N@vember 11 2005 w1th the final Weekend

¢ resenténcing to
s is” in d1spu’f:e”_on '
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. Defendarit’s- double jeopardy claim arises from .another
resentencmg proceeding; conducted: on July 26 2006 3 Penal
Law §:60.01 (2): {d) provides as foﬂows ; o

“In’ any ¢ase where the court imposes a sentence of
- imprisonment not in excess ‘of" slxty days[ } for a ~
. misdemeanor-or not ini excess of siX months-fora ' -~
‘ . felony: or in the case of & Sentence of intermittent = -
T -zmpnsonment not in.excess-of four: months, it ey
¢t alsg impose a sentence of probation or zonditional -
disgharge provided that thé term-of probation-or = - -
. .- -conditional discharge together,with the term.of . .
- .= imprisonment shall not exceed the term. of proba-
.- tion or- -conditional. dlscharge authonzed by ax‘tmle<
‘ sxxty-ﬁve of this chapter‘ The sgantence of 1 1mpriso
" t shall ditic f‘ ’d« . £0

2. The transmpt of tlus proceedmg is dated July 26 2006 but the §enﬁenc-" .
- ing order is dated July 27, 2006 The dlscrepancy is lmmatenal
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People s dubious argument that defendant validly wawed his

. right:to appeal. As, defendant correctly -argues,:.even assummg .

the validity of the waiver generally, “a-defendant may not waive
the right to.challenge-the legality of a sentence” (People v
Seaberg, 74 N¥2d 1,9 [1989]). Moreovet, thetwo illegal sentence.

_ claims defendant raises-arise out -of -events that. occurred after

the plea -andthe impesition of: the-original Sentence: A valid

waiver of the. right to appeal -canngt: plaus1b1y be. thought to
_ preclude reviéw of all claims of «error. arising out .of judicial or

prosecutorial .actions that eccur.after sentencing, regardless
both of whether the, actions were, unlawful and of whether they
were or xeasonably could have been foreseen at the txme of




1nternuttent 1mpnsonment is
mls'&emeanor and.a traffic: violation

(Penal Law § 85. Oﬂjzg[a};;see also Penal Law § 60.20 [11.[d]),
the term of the 1ntérm1ttanum§r1mnment cornpomant of the
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- A ﬁnal problem:with the’ sentencmg ‘pronouncement, whlch
" also makes ‘it difficult :to view the sentence as- having: been

-imposed on the inisdémeanor-violatior:of Vehicle and Traffic
-Law § 600, is an ironic oné, given deféndant’s’ ‘appellate claim
that ke is‘entitled-to-get back the $500 fine he paid for the Vehi- -
cle and Traffic'Law §1192°(1) cotiviction.. The p*robletn is that
upen conviction” for ‘that: ‘misdémeanor, the' Legislature has
mandated a fine of not less than'$250 hor miore than $500: WVe:
hicle: and Traffic Law §$600°12] [c]. The court however d1d not '
impose-any fine. for this'effense. .~

Defendant is hot aggneved by any of thebe fallures and omnis-
gions. Although the People are aggneved the one-)fear ‘period i in
- which' they' may ‘move to set aside 'a ‘sentence ‘as irivalid as’a
métter of law has elapsed (CPL 440740 [1])*"Whether a partial
fallure of the sehtencm_g court to ’compiy with™ he mandate of ,

wnce oraliy a: term of postrelease .
roceedmg was contrary to statu— _

ﬁervxsmmat*th ‘
tory: ma»néates '

pmeedur-al' :
a-.resentencmg
q‘mred proncunce—

cm".g *pmceeding
;hef sentence

}the Sentenc‘é un‘posed on J‘uly 26;: 2@@& bdoes not: mclude that
fine.. He furﬂier contends not only thatmh&mmwon of the fine -
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‘was lawful and that Sparber therefore: does not: Tequire. a
remand: for"the purpose of reimposing the fine, but that this
Court lacks authority under CPL 470.15 (1) and- (2) (c) to:direet

_such’ a temand. For these reasons;’ defendant ‘claims he is

. entitled to have the :$500 he paid in satisfaction of the ﬁne
compcnent of the ﬂnglnal sentence. returned tohim. '

- +-[2} This claim -is -without..merit.. At the. Jul,y 26 2006

- resentencmg proceedmg, the- ‘court statedrthat “filt should be

four:months. with probation so. the sentence:is vacated.” Asthe -

immediately preceding statement of;the.court makes clear, the

“[ilt”. to which-the court. referred S, the 1mprlscmment
qomponent of the sentence At no pomtridunng the proceedmg
did the, court state, that it was, vacatmg the sentence in its en-
tirety. . The. hnchpm in defendant»’s claim—that: the fine -€ompo:
'nent of the sentence was vacated———thus dxsmtegrates 'Because

nd was, not vacaj:ed,thereaftex; _
- 1t dld nof have ,‘o be, § rorioun; ,d‘,Moreover, our: canclqsxon

ce Ap
‘to establish the- dkeg y of the'
by showmg that' it’ v<7Va,s vacate&s’ 26,2006 proc€ed1ng,

xSphrber ’co a

'&atadcby' aitiite {Ve-
¢ aéhaﬁihms’em:enc-
saly: shates that, thie senfence
, ircumistances, we: weuld be

Ioa’che to reqmre a pmceedmgﬁhat immld:he ‘pointless precisely”
' becauSe lts outcome: wouid berémemtahle' :(see CPL 470 05 11




: PEOPLE v COSTON [63- AD3d 41] .81

(“An appellate court must determine an. appeal: w1thout regard
to-technieal errors or defects which do:not afféct the: substantial
rights: of ‘the parties”]).. Even if.a remand were. required,
defenidant's ‘elaim- that it ‘would be uriauthorized beca\xse ‘the
ostensible ¢ ‘omigsion of the fing: from. the resentencing was law-
ful” is erroneOus "Afine of at least $300 is mandated by statute.

[3] Fma]ly, efendant is entitled to nio relief on. account of 'hls
separate argument’. prermsed on the court havmg made No. '
tion of a fine: during’ the plea proceeding and its.erroneous. state-.
ment 4t the original sentencing’ proceedmg that a fine of $500
for the Vehicle and Traffic Law § 1192 (1) offense was “‘manda-
tory” After all defendant does not seek the _?roper remedy _

' 469) and seeks

‘ : ] rie Sper remedy :
: [af} vaeamr ei the pliea” wonld expose hrm,:to e,sen&éme‘the People récam: -
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sentence the-court could not- nnpose any further sentence.”” Ac-
cordmgbr,xhe maintairied that the term of the corrected sentenc-
ing imposing a period of five years! probation had to be vacated
Although.he now.argues. that no: fine was imposed .on July 26,
2006, ‘he maintained as- well that- Supreme Court -should not

- have ‘‘reimposed’” the: $500 fine on that.date.- Supreme Court
denied. the motion in a -written decision dated March, 13, 2008, -
Thereaftér, defendant, was granted leaye’ to‘appeal from the or-
der denying his CPL 440 20 motion ‘and that’ appeal ‘was
con dated thh de{'endant’s appeal from the,underlymg Judg—

ment ‘
[4] Defendqnt’

walt untﬂ after he served the four months before asserﬁng such -
illegality and ra1s1ng the bar of double Jeopardy Defendant S
double Jeopardy rights, lated when :

440 20 terset '
. ficient, to prese:
[1996] Tholdi
for réview where defe :
sentence oh this ground in 4 motic
939:{1996]). Relatedly, we need - not address ses Llydefon el
the double jeopatdy clause of the New York Constitatita (see Matter of Suarez
v Byrne, 10.NY3d.523, 534 {2008] [*"The Double Jeopirdy Clauses in the State
and Federal: Ccmsututmna are- neatly idefitically ‘wordedy; and:v We ‘have- never :
suggested that state constltutlona.l double Jeopardy :
federal counterpa::t"]) R ST

‘under CPL420:20%, 1o donied 88
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“realizing that the Sentence Was. erroneous; dehvered to the
elerk an order amending it by emitting any ! 'ﬁne and retaining
only the-six months” imprisonment. The :court instructed-the .
elerk; who still held the morney, to return it to the petitioner’s
attorney’’ (318 US at 51-52). The lawyer refused to aceept the
money {the practice of .Jaw being quite different -then), the -
petitioner sought. a writ of certiorari-and the Supreme Court

_directed that the petitioner be dlscharged from custody The-
Caurt reasomed as. follows '

' “When . . . the fine was pald to the clerk and
' receipted for by him, the petitiomer had complied -
“* with' a portion-of the: ‘sentence which' could lawfully .~ -
.+ have been'imposed.'As-the judgment of the court - .
- “was thus executed so as to be a full satisfaction of - -
Seo . one of the altemauve penaltzes of the law; the power .

_ nce of a‘pe’
e sentence of -

~ our. analyms does not’ depend on 1t they sare int .
. components of: the sentence.®.To be’sure;. the statute: does not
authonze a sentence of a: penod of probatwn whén a sentence

. : oénéurrently mth tzhe sentence .
schi ” As theCourt deppeals has .obSerVed

(n. cont’d)
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of intermittent imprisonment-in excess of four months is
imposed. The invalidity of -one of the two components-of the
original sentence, however, cannot negate the statutory author-.
ity to sentence a defendant both to & ﬁne and a penod of
' mterrmttent nnprlsonment ' -

The holding in Ex parte Lange is based on reaSOmng that is
~ identical to the reasoning in In re Bradley. There, too, the Court
eémphasized ‘‘[tlhe error. of the court in imposing the two
punishments mentioned in the statute, when it had only the
alternative of one of them’ (18 Wall [85 US] at 174 [emphasis
~ addedl; id. at 175 [*The court, through 1nadvertence, imposed
both punlshments, when it could rightfully impose but one™]).
The reference in-Ex parte Lange to a “valid judgment” :is-of no
moment. The Court rhetorically. asked, after stressing that the
petitioner had paid the fine:and ‘served.a. portion: of the prison
sentence; “all under avalid judgment, can the court vacate that
judgment entirely, and without refererice t6 what has been done
under it, [and] impose another punishment on-the prisoner on
-that same verdict? (id. at 175 [emphasis. added] ) The Court
appears to have concluded- that the judgment was “vahd " as .
opposed to ‘“‘void,” because “[i]t was rendered by a court which.
had jurisdiction. of the party and of the offence on a vahd
verdlct” (id.at 174) '

“In any event it, makes no sense tb suppose hat 1f the ﬁnes

ratm dec1dend1 of both cases istha petltloners would be
“put.to actual pumshment tw:tee : :175) if; after suffenng
in full one of the alternative: pumshm&nts authorized by 1aw
they were made’to suffer as-well the:bthet .alternative.

- Aeceptarice 'of defendant’s position would entail startling con-
sequences. ‘Consider a criminal statute authenzmg a sentence
~ of; for example, a fine of up to $1;500, a prison-term of up'to 15
years, or both stich a prison term and fine. If a sentencing court
mistakenly sentenced the defendant perhaps for'a violent felony
offense, to 15 years in prison and a fine.of $1,600, under
defendant s view of double jeopardy thev defendant would not

however, ‘‘the meanmg of the add:tional d1rect1ve that ‘[t]he sentence of
. imprisonipent shall be a condition of : . probation’ remains obscure” (Matter

of Pirro'v Angzolzlla 89 NY2d 351, 358 [1996] quoung Penal Law § 60 01 [2]
{d]) '



~PEOPLE v/ COSTON [6.5r AD3d 41] . 5_5

‘have. to serve a day in Ja11 if he paid the $1 600.fine Ammed.lately
after sentence was imposed. Alternatwely, the: statute ‘might au.
thorize a sentence of up to 14 days in jail and. a-fine 'of up.to
$1,500..If a sentencmg court mistakenly sentenced the defen- .
dant: to 15 days in jail and a fine.of $1,500, the defendant would
not-have to pay a penny of. the ﬁne if he ﬁrst served the Ja.l.l
sentence. e
- Ex parte Lange and In re Bmdley 1mp11catly foreclose any
argument that a defendant’s subjective awareness of, the. ﬂlega.l
nature of the sentence is relevant to the conititutional analysis.
' »Accordmgly, it;would not matter in. either- case if the defendant
. knew the sentence was. 1llegal and waited. until aftex: the illegal
- eomponent-of the sentence was satisﬁed beforeraising the bar -
of double- Jenpardy to the remaining,: perfectly\ legal: component
of the sentence. The prospegt. of :such quixotic: consequences
'ﬂowmg fmm defendant’s pe&tmn brmgs tq mmd t.he memar~

: nténmttent 1mpnsonment an \ Ae;years probatmn.
¥ pos;tmn thus entaﬂs the equaﬂy staz:thng proposn— .

. rect [an] error made at sentencmg’ (People v anht 56 NY2d 613 614 [1982])
when it becomes aware that the sentence is illegal, the point is that
defendant’s lllegal sentence was corrected only because the court realized it
had erred and sua sponte corrected the error. ]
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months :respect:lvely) d1d not v101ate ‘his- double Jeopardy rights,
- the legal revised-sentence did violaté those rights. By centrast,
the:double: Jeopardy violations in Ex parte -Lange and In re -
- Bradiey inhered in the- 1IIega1 sentences originally 1mposed
developmg into- actual violations when ‘one: componeént -of the
settences was satisfied, and were unaffected by the revised sen-
tences imposing punishments authorized by the statutes..
Regardless of whether defendant’ knew the -intérmittént
unpnson:ment c¢omponent of- the sentence would not exceed: four
months and waited until after seFving: -moté than four months
before: pressing his double Jeopardy cldim; one-of the two punish-
ments impoesed on him by thé sentence ‘Wwas: fore severe than
the statute anthorized. That is certainly niost: nfertundte: and
wotuld be all-the mére so if-defendant did: noﬁ kriow’ until after
servilig- more: than fodr mohths ef intermittent: r‘inpnsontnen’t
'tha’e no more %han four :months oﬁﬁltermmﬁen_ pnsenment is

v swely‘ Bt not
- 'Wall 185 UfS}"a% 175} o
Accordmgly, the _}udgment f
: Brenx’Cgiﬁiiy Froy- K> We'
lifcmgf défen

rendered_Jufy 27 200
‘ entered pn or abo it
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Andrew N, Piraino, Esq. sAaron Mark Zimmerman, Esq., P.C.
117 South State Street»Syracuse, New York 13202

315. 475.7777

Tuesday, February 23, 2010

Hon. Thomas A. Klonick, Chair
~ Stephen R. Coffey, Esq., Vice Chair
Joseph W. Belluck, Esq.
Richard D. Emery, Esq.

Paul B. Harding, Esq.

Elizabeth B. Hubbard

Marvin E. Jacob, Esq

Hon. Jill Konviser

Nina M. Moore

Hon. Karen K. Peters

Hon. Terry Jane Ruderman

New York State Commission on Judicial Conduct
400 Andrew Street
Rochester, New York 14604

Re: Hon. Andrew N. Piraino
. Commission File # 2008/R-139

Dear Commissioners:

At present, there is a pending Investigation. By correspondence dated 7/30/09, a response
was submitted on behalf of Judge Piraino showing why the Commission should conclude that he
had not engaged in any acts of unethical judicial misconduct--and that Investigation be closed with
a finding of No Cause For Action. In a Supplemental Letter Submission of 9/1/09 it was
highlighted that the Supreme Court Appellate Division in People v Coston 63 AD3d 41(1st Dept,
3/24/09 affirmed a criminal conviction even though the appellate court determined the sentence

imposed was illegal.

Now, we have the recent Court of Appeals case entitled In Re: Gilpatric 13 NY3d 586

[2009].



~ Itisrespectfully submitted that based on the standards set forth in Gilpatric-- as a matter of
law-~ Judge Piraino’s actions show he has not committed any acts which would support a finding

of judicial misconduct. As such, the pending Investigation by this Commission should end, with
a finding of No Cause For Action.

As previously identified, the Commission’s inquiry focused on two issues. First, Judge
Piraino made sentencing errors. Second, Judge Piraino accepted plea bargains which allowed
individuals charged with traffic infractions to plead guilty to VIL §1101.

The Commission has not alleged, nor in any way intimated, Judge Piraino acted as a result
of improper demeanor, conflict of interest, intoxication, bias, prejudice, favoritism, corruption,
prohibited business or political activity, serious financial record mismanagement, assertion of the
influence of judicial office for the private benefit of Judge Piraino or others, or other misconduct
on or off the bench. As such, the Commission is left with the question as to whether or not a judge
should be investigated, let alone sanctioned, for sentencing errors.

In Gilpatric, the Court of Appeals clarified its view on when a judge’s administrative failures
may support this Commission’s sanction. -The Court said:

It still remains true that a judge’s failure to promptly
dispose of pending matters is primarily a matter for
administrative correction . . . In Greenfield itself, we
recognized that when a judge “has defied administrative
directives or has attempted to subvert the system by, for
instance, falsifying, concealing or persistently refusing to file
records indicating delays,” the Commission has the authority
to sanction a judge . . . we now hold that lengthy, inexcusable
delays may also be the subject of disciplinary action,
particularly when a judge fails to perform judicial duties
despite repeated administrative efforts to assist the judge and
his or her conduct demonstrates an unwillingness or inability
to discharge those duties. . .

As the Commission’s investigation confirms, Judge Piraino was unaware of any sentencing
errors prior to the Commission’s contact with him, as no appeals had been filed. Upon learning of
the Commission’s interest in his judicial conduct, Judge Piraino immediately notified Supreme
Court Justice James C. Tormey, the Administrative Judge of the Fifth Judicial District, of this
Investigation and provided his office with copies of all of the Commission’s written
communications. Judge Piraino sought out the advice, recommendations and administrative
assistance of the Administrative Judge. To date, the Administrative Judge has not made any
recommendations, nor has the Administrative Judge found it necessary to intercede or to otherwise
provide Judge Piraino with any form of administrative assistance.

Piraino/Zimmerman Page 2 of 3 315.475.7777



To the extent sentencing errors were caused by mistake in the application or interpretation
of law or fact, that is not judicial misconduct. No judge is infallible. This is why the State
Constitution created a judicial system with appellate courts. ' -

In summary, the Commission’s Investigation affirmatively shows Judge Piraino has always
acted in good faith in the performance of his judicial responsibilities. On behalf of Judge Piraino
we ask the Investigation be concluded with a finding of No Cause For Action.

AMZ/ap
cc:  Honorable Andrew N. Piraino

Honorable James C. Tormey

Administrative Judge of the
Fifth Judicial District
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Andrew N. Plramo, Esq And Aaron Mark Zlmmerman, Esq., P.C.
117 South State Streeti» Syracuse, New York 1320

LiPilaw.com
318. 475.7777

May 20, 2010

Hon. Thomas A. Klonick, Chair
Stephen R. Coffey, Esq., Vice Chair
Joseph W. Belluck, Esq.
Richard D. Emery, Esq.

Paul B. Harding, Esq.

Elizabeth B. Hubbard

Marvin E. Jacob, Esq.

Hon. Jill Konviser

Nina M. Moore

Hon. Karen K. Peters

Hon. Terry Jane Ruderman

New York State Commission on Judicial Conduct
400 Andrew Street
Rochester, New York 14604

Re: Hon. Andrew N. Piraino
Commission File # 2008/R-139

Dear Commissioners:

My office represents Judge Piraino on the above referenced matter. Atthe present
time, the Judicial Commission under its procedural rules has opened a Formal
Investigation, but has not brought Charges.

At the Commission’s request, Judge Piraino gave sworn testimony in your
Rochester offices on June 11, 2009. Judge Piraino submitted a formal Response to the

Commission’s Investigation on 7/30/09. Further submissions were made on behalf of
Judge Piraino on 9/1/09 and 2/23/10.



The Commission apparently began looking at Judge Piraino based on the
complaints of two individuals [both in the same car] who were ticketed for failing to
wear a seat belt. The individuals plead guilty and the Judge imposed a fine of $60. No
appeal was filed. Instead the fines were promptly paid-- and complaints were just as
promptly made to the Commission, on April 18,2008, that the fines imposed were
excessive. The complaints identified that the maximum fine was $50.

Based solely on those two complaints, the Judicial Commission chose to review
Judge Piraino’s activities as a town judge. With neither reasonable suspicion, nor
factual basis, the Commission chose to review Judge Piraino’s judicial actions for the

period of January 1, 2006 through May 30, 2008. During this period of time Judge
Piraino handled approximately 15,850 matters.

Following the Commission’s Investigation, Judge Piraino preformed his own
retrospective analysis and found a number of sentencing errors had occurred-- and he
self-identified those errors to the Commission. There has been no hint these errors were
due to anything other than administrative failings. There has been no suggestion nor
inference that Judge Piraino acted based on impure motives. Nonetheless, the on-going
formal Investigation remains like a Sword of Damocles over Judge Piraino’s head. The
Investigation has had a chilling effect on Judge Piraino’s judicial activities. He will no
longer accept VIL §1101 dispositions to traffic matters. Historically, in Onondaga
County, the People and Defense would jointly move that pending traffic related charges

be amended to VIL §1101, and that the defendant be allowed to plead guilty to the
amended charge.

There is something wrong with a process which allows a judge to be subject to
a formal Investigation by this Commission [allowing VTL §110 dispositions] when the
Office of Court Administration which is charged with overseeing the manner in which
the courts operate do not object to the procedure. The Commission has the power to
sanction a judge, including removal from the bench. While the Commission did not
“tell” the judge to change the local administrative procedures, the Commission used a

more effective technique, it incorporated the issue into an open and on-going
investigation.

Recently, the New York State Bar Association Journal, May, 2010 edition (Vol
82 No. 4) published an article by Judge Bellocosa. This former Judge of the Court of
Appeals, and Chief Administrative Judge of the Unified Court System calls into

The Legal Team -- Page 2 of 3--Piraino-Zimmerman



question the entire investigatory and disciplinary process used by Commission. A copy
of Judge Bellacosa’s article is enclosed for your consideration.

As the documentary record shows, the Commission has not alleged Judge Piraino
engaged in any unethical acts, but the investigation is still “open.”

It is respectfully submitted that Judge Piraino has affirmatively established no
acts of judicial misconduct occurred. Based on this record, it is simply unfair, unjust

and inequitable for an investigation to be kept open. The formal Investigation which
is now pending should be immediately closed with a finding of No Cause for Action.

Zimmerman, Esq., P.C.
AMZ/ap

€nc.

cc: Hon. Andrew N. Piraino w/enc.

The Legal Team -- Page 3 of 3--Piraino-Zimmerman



lost its buzz as a call for change — at least in one cor-

ner of the judicial arena. Thirty-three years ago, the
Commission on Judicial Conduct was created to reform
the investigation and discipline of judicial misconduct.
Now, New Yorkers need a transparent accounting of how
that body and its staff conduct their public responsibili-
ties, which affect judges throughout the state.

In 1977 as part of a set of reforms ~ a constitutional
package involving appointment of judges to the Court
of Appeals and centralized administration and financing
of the courts - the cumbersome and creaky Court on the
Judiciary was replaced by an independent Commission
on Judicial Conduct (COJC).

This extra-judicial entity is invested with the exclusive
power to investigate and prosecute matters of judicial
misconduct and to impose appropriate disciplinary sanc-
tions. When its decision is final, its adjudicative work
becomes public and is subject to an exclusive judicial
Teview process — appeal to the Court of Appeals only in
very limited circumstances.

Right from the start, some structural problems arose
from the comprehensive sweep of the Commission’s
authority over all judges in New York State, including
judges of courts of record, whether appointed or elected,
and the mass of lower local court judges of the towns and

In my opinion, the marketing marquee “reform” has
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Josepn W. Bewtacosa is a former Judge of the New York State Court of
Appeals and Chief Administrative Judge of the New York State Unified
Court Systemn, and currently serves as an independent consultant.

The views expressed in the articie are those of Judge Bellacosa and do
not refiect the views of the New York State Bar Association

Point of View:
Time to Reform
Judicial Reform

(Quis custodiet ipsos custodes?
Who will watch the watchdogs?)

By Joseph W. Bellacosa

villages (police and traffic court-types with lesser and
inferior jurisdiction). All judges are placed in the same
COJC fishbowl (or apple barrel), even though some local
lower-level judges are not even attormeys.

One unintended consequence of this one-size-fits-all
approach is the skewing of the public perception of the
magnitude and nature of judicial misconduct. The COJC
has capitalized on the relatively more numerous lower
court judges’ misdeeds, which has fostered the notion of
serious and pervasive judicial misconduct. Its numerous
prosecutions (with attendant media publicity on deterod-
nations of lower courtjudicial misconduct) and its annual
reports have led the public to believe there are a lot more
bad apple judges and more problems of misconduct than
is empirically true. The distorted picture has generated a
regrettable misimpression of the Judicial Branch and its
function that adversely and unfairly affects the reputa-
tions generally and individually of judges of courts of
record - the higher courts. This, in my opinion, also
contributes to a diminishment of respect for the overall
integrity of the judicial process.

By and by, after the tension of the start-up years ~ the
late 705 and early '80s ~ with the rather broad-reaching
town and village justices’ ticket-fixing scandal petering
out, matters started to get reasonably sorted out and
settled down. The COJC seemed to be functioning as




originally contemplated, though here and there episodic
dust-ups continued to occur among the judges, their
membership organizations and the Commission opera-

tion. But these problems seemed less systemic and more -

ad hoc ~ involving policies or rules of conduct applied to
individual cases. Generally, institutional tension between

the independent COJC and judges is inevitable and can-

not be avoided entirely.

Because of recent developments, however, this 1s_

a good time for a fresh examination of the COJC. The
whole environment has been roiled and tensions esca-
lated, as I see it, because judges and the judicial branch
of government have been demoralized by a host of non-
conduct-related, extra-Commission events. High on the
list is the failure of the other two branches of government
to provide adequate compensation to judicial officers.
.1t has been 11 years since the judiciary last received an
increase in pay, which implies a disdain and disregard for
an entire branch of government, which is not lost on the
public and media, who feed that attitude.

Against that background, the COJC has further under-
mined respect for the weakened branch. I have come to
the view that the Commission has gone astray because
hardly any structural or operational checks and balances
- are in place - that is, no one is watching the watchdogs.

My perspective is informed by my multidimen-
sional angles of experience as well as by my personal
opinion and judgment. (It is at least a “3D” look-see,
the revived Avatar-like movie and TV rage of our day
and culture.)

- I 'was Clerk and Counsel to the Court of Appeals from
1975 to 1983. I observed and aided the then—Chief Judge
{Charles D. Breitel, the principal force behind the court
. reforms of that era) in the technical drafting, construction
and implementation of the 1977 constitutional regimes.
To be sure, my role was subordinate, on the back lot so to
speak, working along with many other far more signifi-
cant officials.

Later, I moved to the front lines and onto the main
stage, during the ‘80s and "90s, as Chief Administrative
Judge (promulgator of the Rules of Judicial Conduct)
and Associate Judge of the Court of Appeals (the institu-
tion with exclusive judicial review of COJC determina-
tions via appeals taken at the instance of aggrieved and
sanctioned judges). In those two posts I was directly and
intensely engaged in reviewing some of the COJC’s work
and activities.

The third phase of my look-see, during the Decade
of the Aughts to present, has involved watching essen-
tially from the sidelines as a citizen and lawyer {(with one
notable exception?). The subject of judicial discipline and
the operation of COJC have remained areas of high inter-
est and concern for me because the theoretical structure

and the practical applications are both Jmportant and
fascinating.3

To illuminate, I now advert to two recent develop-
ments, related but quite distinct. The first was New York
City Corporation Counsel Michael Cardozo’s proposal in
December 2009,4 and the second, one week later, was the
Court of Appeals decision in In re Gilpatric.5 They startled
me out of my retirement reveries and have led me to
believe that the 1977 reform, however well intentioned
and reasonably well executed, has “jumped the shark.”
The CQOJC’s billowing power is headed in the wrong
direction and needs to be subjected to structural checks
and balances with a piercing spotlight of transparency.
Simply stated, reform itself needs reform.

The classical Latin aphorism I invoked to subtitle this
article was uttered and applied historically long before
even our country’s founders adopted it as one of the
new republic’s foundation pillars of good governance.®
Experience has proved that the separation of powers
principle, the diversified allocation and distribution of
cross-checking balance levers, is the firmest bedrock
anyone could imagine for the proper administration of
human institutions of governance.

So how did the judicial disciplinary process escape
that equalizing supervision? However it happened and
however long it has persisted, it is a crucial missing link
that deprives the COJC process of the legitimacy that
comes from independent accountability and transpar-
ency.

The Commission on judicial Conduct is structurally
and practically devoid of meaningful checks and balances
because the ultimate Court of Appeals appellate review
(the only judicial oversight, which, though plenary, per-
tains only to exceptionally appealed cases) is limited to
those few adverse determinations against judges in end-
stage situations. Healthy sunlight is not let in through
that narrow lens of the Court of Appeals cases.

Actually, the more important question is, What are the
Commission and its (occasionally excessively) zealous
staff up to in the earlier stages? Consider that investiga-
tions and unsuccessful prosecutions get no meaningful
external supervision or review.” No one has appeal rights
as to those early critical stages where enormous damage
and irreparable harms may be inflicted on unseen judges
and the judicial process.

Yet, the Commission boldly boasts, in its annual
reports and in most of its appeal briefs, that the Court of
Appeals overwhelmingly (statistically correct as to the
relatively few that get to the Court) accepts and approves
of its formal Determinations (when and if they get that
far along in the process). This is perhaps false or at least
misleading advertising, suggesting that there is broader
Court of Appeals approbation of the COJC’s activities
than is actually the fact. Thus, the question is, Is any
independent entity reviewing and overseeing the COJC’s
investigations and prosecutions? In my loose translation of
the venerable Latin maxim posed at the outset (Who is
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guarding these guardians?), and with all due respect to
the individual Commission members, I would earnestly
submit that no one is conducting an institutional and
independent level of scrutiny at those critical early stages
of Commission and staff activity.

As I noted earlier, two recent developments jump-
started my heightened concern. One was Corporation
Counsel Michael Cardozo’s misguided suggestion (num-
ber six in his list of 10 proposals), uttered on the occasion
of his acceptance of the Cyrus Vance Award from the
Fund for Modern Courts. I was a member of the audi-
ence ahd was somewhat stunned by the proposition that
the Office of Court Administration, through the good
and powerful offices of the Chief Administrative Judge
(a post I proudly occupied 25 years ago), should file com-
plaints with the COJC against judges for “failure to file”
reports relative to the 60-day pending cases tabulations.
That proposal, along with the rest of his bold proffer, was
published and publicized in the New York Law Journal; a
firestorm of critical responses ensued.8

Such a notion suggests to me that the word “reform”
has become oxymoronic. The tattletale role would trans-
mogrify the roles of OCA and the CAJ from helper to
judges (as originally infended) to routine whistleblower
against the interests of judges. Nothing I can think of

. would be more counterproductive than seriously con-

sidering such an imprudent suggestion. It should be
rejected summarily and emphatically because the OCA
should not become a routine collaborator with the COJC
in accusing judges.?

The jurisdictional tentacles of the Commission over
these last four decades have been expanding as it is.10
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The COJC’s encroachments on the principle of judicial .
independence have begun to tip the balance of the

always-desirable accountability it was intended to pro- -
vide concerning the relatively rare instances of judicial
misconduct, especially by judges of courts of record
and superior jurisdiction. The question should be asked,

" however, at what sacrifice and at whose expense? The

COJC’s probes, initial investigations and incomplete or
failed prosecutions are sealed off against any checks and
balances of accountability as to what and how it exercises
its powers and judgments.

Mr. Cardozo’s suggestion number six should be scru-
tinized through yet another prism - the OCA or CAJ as
the proposed source of the complaint to the COJC. No
amount of disclaimed nonjudgmentalism and expressed
neutrality will be able to discount or deflect the impact
- the official “oooomphh” - that such a routine referral
will carry with it. Any handoff by the CAJ is inescapably
freighted against the allegedly time-mismanaging judge.
The subtext of such referrals will always include: “I, the
CAJ, cannot manage or handle this ‘allegedly’ incorri-
gible judge with all the power I have as CAJ, but I discern
enough basis and concern to refer it to you, COJC, to take
it over and grind it — and the judge - through your inves-
tigatory and disciplinary process.” No more need be said
about the tilted playing field of such referrals.

Within a week of Mr. Cardozo’s proposal, my revered!!
Court of Appeals added a new complication.12 As noted
earlier, In re Gilpatric modified and cut back on the In
re Greenfield'3 bright-line demarcation between admin-
istrative activities and sanctionable misconduct. The
COJC can now investigate and prosecute administra-
tive activities under the category of delays in decision
rendering. To be sure, the Court of Appeals added that
“not every case involving caseload delays will rise to the
level of misconduct.” That caveat, however, will provide
no comfort to judges subjected to even the preliminary
investigatory scrutiny of the Commission. Nor will it
deter imprudent investigations generated by unfounded
complaints rooted in strategic or retaliatory agendas of
litigants, lawyers or public officials.* This precedential .
authorization hangs a sword of Damocles precariously,
unfairly and unnecessarily over countless judges. This is
overkill for the subject area of conduct in questior. It is
disproportionate and is being placed in unchecked hands,
irrespective of the attempt to qualify the sweep of the rule
in the description of the holding. One only has to read the
headline and lead in the NYL]J story on the report of In re
Gilpatric to appreciate the impact of the ruling.15

Further, it is no answer that the Court of Appeals
might eventually review (and pass on) the rare appeal
by a judge against whom a full proceeding has ended in
an adverse determination. That stage is too late and too
little for most judges subjected to the irreparable injury
and debilitating investigation and blotch on their careers



and service records. No check-and-balance entity or pro-
cedural stepladder exists with the capacity to uncover
error or lack of prudence in how the Commission and its

staff exercise this wide swath of new probing power. That -

alone is reason for pause, re-examination and course cor-
rection of the COJC’s runaway authority.

Enough time has passed since the’ enactment of this
initially constructive disciplinary reform in 1977 that a

" plenary re-examination of the structure and its opera-

tion makes sense. The annual reports of the Commission

do not transparently expose what is really going on
behind the scenes at the staff and even early preliminary

Commission supervisory level (necessary and appropri--

ate confidentiality rules contributing to some of that, to
be sure). Skepticism about the “spin” of such self-gener-
ated and inherently non-independent reports is entirely
.appropriate. Nor do those reporis and the self-laudatory
Commission press releases on adjudicated cases, nor the
paucity of Court of Appeals’s across-the-board rulings,
provide a full-face, peripheral or back-story exposition
of the impact (and damage in my view) to the fair appli-
cation - and on the indispensible principle — of judidal
independence. Fairness to individual judges (invest-
gated, charged or adjudicated) and faithfulness to judi-

* cal process independence require something better than
what is now erupting.

I could not agree more that accountability, transpar-
ency and appellate checks and balances are needed
as to the conduct of judges and their public duties.
Correspondingly however, on the goose-gander axiom,
those civic governance virtues should be demanded of
the watchdog as well.

Cicero always closed as he began, and so shall I: “Quis

_ custodiet ipsos custodes?” |

1. Lippman v. Paterson, __N.Y.3d __ (Feb. 18,2010).

2. While a nostalgic tilt stemming from the privilege of my joyful service
in the Judicial Branch for over 30 years is obvious, an overt disclaimer is still
worth declaring in connection with this piece. I undertook a professional rep-
resentation in a COJC matter on behalf of an accused judge in 2008-2009 as pro
bono counsel with another retired judge, the Honorable John Martin, SD.N.Y.
The Honorable Michael Ambrecht, though ultimately exonerated by the
Comnussmaftetaﬁﬂlandexpandedprooeedmg,wasdcﬁmtommovedfmm
his judicial office by the Governor’s refusal to re-appoint Judge Ambrecht. See
Censure Advised for Judge Whose Personal Lawyer Appeared in Court, N.Y.L.]., Nov.
10, 2008, p. 1, col. 3; Letters to the Editor, N.Y.LJ., Nov. 20, 2008, p. 2, col. 4; see
also Judge's Ouster Raises Independence Issue, N.Y.L]., June 8, 2009, p. 6, col, 1.

3. On October 17, 2009, Court of Appeals Sr Associate Judge Carmen
Beauchamp Ciparick, as Visiting Jurist in Residence at St. John’s School of
Law, gave the Joseph W. Bellacosa Lecture on “Judicial Independence and, the
Commission on Judidial Conduct” (to be published).

4 10 Suggestions for Court Reform, N.Y.LLJ., Dec. 7, 2009, p. 6, col. 4.

5. 13 N.Y3d 586, 2009 WL4794212 (2009).

6. Myers v. United States, 272 US. 52 (1926). In his dissent, Justice Brandeis
noted, “The doctrine of separation of powers was adopted . . . not to avoid fric-

ton, but. . . to save the people from autocracy.” Id. at 293. Sa:Melva_Urofsky
Louis D. Brandeis, A Life {especially ch. 23, p. 571 et seg.).

7. Theredacted and generalized COJC anmual reports are not transparent checks
or balances of imdependent value as to pre-determination activity or cases.
8. Seeeg., CardazasCmnmenislnsulhng,FnstDepaﬁmmt]ustwsSay N.YLJ.

Dec. 17, 2009, p. 1, col. 4; Cardozo’s Court Reform Suggestions Are Misguided,
Misplaced and Insulfing, N.YLYJ, Dec. 17, 2009, p. 2, col. 1.

POINT OF ‘f% W

9. There are extraordinary individual instances where a referral for founded
wrongdoing is necessary. See e.g., In re Gelfand, 70 N.Y.2d 211, 518 N.Y.S.2d 950
(1987), where 1, as Chief Administrative Judge, referred a sexious matter to the
Chair of the COJC that resulted in removal of 2 judge from office.

10. See In re Gilpatric, 13 N.Y.3d 586, the December 2009 ruling from the Court
of Appeals, retreating from the ruling in In re Greenfield, 76 N.Y2d 293, 551
N.Y.5.2d 1177 (1990) (bright-line demarcation between administrative delay
and misconduct). I am not alone in this particular concern, as even Commission
members (usually in rueful but admonitory dissent) have expressed some
legitimate concerns from time to time (i.e., Commissioner Richard Emexy). See
Panel Rebukes City Judge Over 2006 Campmgn Improprieties, N.Y.LJ., Dec. 4, 2009,
p-1,col. 3.

11. My lifelong reverence for the Court of Appeals springs from 25 years

of service in various roles at the greatest Court on this planet. Lest anyone

conclude that I nostalgically yearn for my old role, let me reassure readers

that from day one of my retirement as a judge in 2000 to now 10 years down

the road, Iamtheaconwntedunafﬁhated&eespmt So I include this rare
1 and <

tary as a singularly focused serious concem, and not
asanerstwhﬂedzssa-ﬂ

12. See Judicial Tardiness Can Trigger Discipline, Ruling Concludes, Dec. 16, 2009,
N.YLJ..p.1,col 4

13. 76 N.Y.2d 293. Another disclaimer: I voted for that per curiam opinion.
14. See Joseph W. Bellacosa, The Retaliatory Removal of a Judge, The Jurist, Fall-

Winter 2009-2010, P. 3; see also supra note 1.
15. See Judicial Tardiness Can Trigger Discipline, supra note 12.
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|'STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
of the Judiciary Law in Relation to

ANDREW NORMAN'PIRAINO, - NOTICE OF FORMAL
: ) WRITTEN COMPLAINT -

a Justice of the Salina Town Court,
Onondaga County.

NOTICE is hereby given to r_esponde_nt, Andrex?v Norman 'Piraino, -a Justice
of the Salina Town Court, anndaga Céunty, pursuant to Sectidn 44, subdivision 4, of
ﬂ]é Judicia_ry Law, that the State CofnmiésiOn on Judicial Conduct has determined fhat ,
cause exists to serve upon responde’nt the annexed Formal Written Complaint; and that, in
accordaﬁce with said statute, respoﬁdent is requested wilthin twenty (20) .days of the
service of the amiexed Formal Written Complaint upon hini to serve the Commission at
its Rochester office, 400 Andrews Street,’Suite 700, Rochester, New York 14604, with
his Veriﬁed Answef "to the speciﬁdparégr_aphs of the Complaint.

Dated: May 20,2010
- - New York, New York .
' o ' ROBERT H. TEMBECKJIAN
* Administrator and Counsel
- State Commission on Judicial Conduct
61 Broadway '
Suite 1200
New York, New York 10006
(646) 386-4800 '

To: Aaron Mark Zimmerman, Esq.
The Piraino/Zimmerman Legal Team, P.C.
- 117 South State Street
Syracuse, New York 13202




STATE OF NEW YORK |
COMMISSION ON JUDICIAL CONDUCT

Inthe Matter of the Pro'ceeding
Pursuant to Section 44, subdivision 4,
of the Judiciary Law in Relation to

ANDREW NORMAN PIRAINO, ~ FORMAL.
'WRITTEN COMPLAINT

2 Justiee of the Salina Town Court,
Onondaga County. -

| 1. Article 6; Seeﬁoh 22, of the Constitqtidﬁ of the State of New York
establishes a Commiseion on Ju.dicial;Conduet (“Commissioﬂ”), and Sectipn 44,
| subdivision 4, of the'-Jud-iciafy Law en_jpowers the Commiesion. ‘eo direct that a Formai _
Wriﬁcn Comelaint be d;awn and served.up.on a.judge.
| 2. The Commission i-;as directed that a Formal Written Complaint be |
draﬁfn end served upon Andrew Norman Plralno ¢ respondent”), a Judge of the Salma
Town Courc, Onondaga County. |
3.. The factual allegations .‘set forth in Chafges I throﬁgh IV state 'lacts_ef
judiciél r-ni's‘conduCt_ By resﬁond’ent in violation of the Rules of the Chief Adminisﬁa‘gor of
the Coﬁrtsl Goverejﬁg _Jﬁdi'cial Con_duct (“Rules”); |
: Resﬁondent was admitted to thepracﬁce of law ‘inrNew York in 1983.
He has been a Justice of the Salina Town Court, Onondaga County, smce 1994. His

current term e‘xpires on December 31, 2013.




CHARGE 1
- 5. Frorn in or about January 2006 through in or about May 2008 in
approxrmately 462 traffic cases adjudlcated in hrs court, respondent 1mposed fines and
| surcharges totalmg approximately $11,13 1'1n excess of the maximum amount authorized
|| by the Vehicle and Traffic Law (“VTL”). |

Spec1ﬁcat10ns to Charge I

_. 6. From in or about J anuary 2006 through in or about May 2008 as set
forth in the attached Schedule A in approxnnately 369 trafﬁc cases, respo_ndent imposed
fines totaling approxnnately $8,745 in excess of the maximum amount authonzed by law.

| 7. Fromin or about January 2006 through in or about May 2008, as set .
forth in the attached Schedule B, in approxrmately 93 trafﬁc cases, respondent 1rnposed
surcharges totahng approxnnately $2,386 in excess of the maxunum amount authonzed
byla'w._ | o : | | -

| 8. By reason of the foregoing, respondent should be d1sc1p11ned for cause,
pursuant to Article 6, Section 22, subd1v1s1on (a), of the. Constitution and Section 44
subdivision 1, of the J ud1c1ary Law in that respondent failed to uphold the mtegnty and |

mdependence of the Judrcrary by failing to'mamtam high standards of conduct so that the
| integrity and independence of the judiciary would be 'preser\.fed in violation of Section
1100.1 of the Rules failed to avoid 1mpropr1ety and the appearance of i 1mpropr1ety, in that |
| he failed to respect and comply with the law and faﬂed toactina manner that promotes
' publlc conﬁdence in the mtegrrty and impartiality of the Judrc1ary, in V1olat1on of Sectlon

100.2(A) of the Rules; and failed to perform the duties of judicial office impartially and




d.iligent'ly, in th’at he failed to be faithful to the law and ‘mai'ntai.n professional competence
in it, in violation of Section 100.3(B)(1) of the Rules.
| | CHARGE II
9. From in or about J anuary 2006 through in'or about May 2008,

reéponden’t failed to properIy supervise the Salina Town Court clerks w1th the resnlt that
in approximateiy 529trafﬁc;cases adjudicated in his court, tespondent imposed fines and
‘sureharges totaling approximately $2,320 in exeess of the m_aximhm amount authorized |
oyt VTL _ . _ 5

. Speciﬁcations 10 Charge II '

" | 10. From in or about J anuary 2006 through in or about May 2008 as set
forth in the attached Qchedule C, reapondent failed to properly supervise hm court clerks
with _the result ‘that‘m approxunately 307 trafﬁe cases, res_pondent nnposed fines totahng.
anproximately $1 710 in excess of the maximum Iamount authoﬁz‘ed‘ by law. |

_ 11. From in or about January 2006 through in or about May 2008, as set :

forth in the attached Schedule D respondent falled to properly supemse h1s court clerks
with the result that in approxnnately 22 trafﬁc cases, respondent 1mposed su:charges '

‘ totahng approxnnately $610 in excess of the maximum amount authorized by law

| o .12. . By reason' of the foregoing, respondent_should be dlsctpl_med for
canse, pursuant to -Article.l6,' Section 22, subdivision (a); of the COnstitution and Section |
44, -subchli.visio'_n‘ 1, of the Judiciary Law, in that reSpondent failed to uphold the integrity
and independence‘of the. judieiary hy failing to. maintain high standards of _conduct so thrat

the integrity and independence of the judiciary would be preserved, in violation of




Section 100.1 of the Rules; failed fo avoid impropriety qu the appearancé of -
impropriety, 'in that he failed to rgsApect‘and comply with the law and failed to abf iﬁ a
.r'nannelr that promotes pﬁblié confidence in the integri;cy and impaﬁiality of the judiciary,
in violation of Section 100.2(A) of thé 'Rules; and failed to perform th¢ duties of judiciai |
office impartially and diligentiy, in tﬁat he failed to Bé faithful to the 1aw and maintain -
mﬁmmﬂmmmm¢mmmﬁwmmﬁ&mmumﬂﬁnﬁmdmm&mao
diligently discharge lﬁs adnﬁnisﬁative requnsibilitiés aﬁd maintain profes.si'onal
com‘pé_ten;:e in judicial admirﬁs{;ation,' in Violation of Section 100.3(C)(1) of the Rules,
and failed fo requi;e court staff to observe the standards of fidelity and diligence that
apply to the judge, in violation of Section 100.3(C)(2) Qf_the.Rules.-

CHARGE III

13." - From in or about J anﬁary 2006 through in or about May 2008, in |
approximately'ﬂi 17 trafﬁ§ cases ad.jﬁdicateci in hlS cbuff,teép@ndéht imposed fines and
é\jxcha;gesvtotaling apprqiiniately $5?479 bélo§v the minimum amount réquired by the

Spegiﬁcations to Charse IIT

14. Frorﬁ in or ‘aﬁout January 2006 through in 6r about May 2008, as set
forth in the attached Schedule E, in approxim_atel’y 79 traffic cases, respondent irhpo‘sed
fines totaling appioximately $3,804 below the minimum amount required by fa’w. _

15. From'in or about January 2006 through in or about May 2008, as set

forth in the attached Séhedule‘ E, in approximately 38 trafﬁc cases, respondent imposed

_surchargés totaling approximately $1,675 below the minimum amount required by.law,




16. By reason of the foregoing, respondent should be disciplif;ed for
cause, pursuant to Article 6, Section 22,"subdivisic5n (é); of the Constitution and Section
44, subdivision i, of the Judiciary Lav&,_in‘ that respondent failed to uphold the intégrity
and independe_nce‘ of the juc_liciéry by failing to maintain high standards of conduct so that
the integrity and indepe'n'dénce‘of the judiciary would be preéerved, in violation of |
Seption 100.1.of' v.the Rules; failed to avoid imprppriety and the appearance of
imprOpﬁety, m that 'he failed té respect and comply with the law and failed té-aét ina
'mannér_that promdtés public cdnﬁdéhpé 1n thé integrity énd impartiality of the judiciary,
in viél.ation of Seétioﬁ 100.2(A) of thé Rules; and failed to perfofm tﬁe duties of judicial
ofﬁce:impar;tia'lly and diligéntly, in that he failéd té be faithful to the law and.lmaihtain
professionallicompetenc'e m it,; in violation of Section 100.3(B)(I) of the Rules.

| | . CHARGEIV
:17. From in'.or‘about' I a.nuary 2006 through in of about May 2008,
respond_eht_ fail_edAt.o properlly'_supervise the Salina Town Court cléfks with the result that
|in approﬁimafely 33 traffic cases édjudicated in his court, respondent imppsed fines and
A §mcha¥ges totaling approximately $925 below the nnmmum amount required by .the _

VIL.

Specifications to Charge IV

., 18. From in or aboﬁt Januafy 2006 through in or about May 2008, as set |

forth’in_ the attached Schedule’ G, réspondent.faiile_d to properly supervise his court clerks
With thc? resﬁlt that in aﬁproidrﬁétely 13 trafﬁc casés, respondent imposed fines totaliﬁg

app:oximately $275 below the minimum amount fequired by law.




19. Fromin or about J anuary 2006 through in or about May 2008 as set
forth in the attached _Sihﬂu_le_ﬂ respondent failed to properly superv1se his court clerks
with the result that in approxlmately-ZO traffic cases, respondent imposed surcharges '
totaling approximately $650 below the minimum amount'required ny law,

20. By reason of the.foregoing, respondent should be disCiplined for' . |
cause, pursuant to Article 6, Section 22, subd1v1s1on (a), of the Constrtutron and Section

. 44 subdivision 1, of the T udiciary Law, in that respondent failed to uphold the mtegmty
-and mdependence of the Jud1c1ary by failing to mamtam h1gh standards of conduct so that
the integrity and mdependence of the Judrcrary Would be preserved in v1olat1on of
Sectron 100 1 of the Rules farled to avoid unproprlety and the appearance of
1mpropr1etyt. in that he failed to respect and comply with the law and failed to act in a
| manner that promotes pubhc conﬁdence in the mtegrrty and unpartrallty of the Judlcrary,
in violation of Sectron 100 2(A) of the Rules and fa1led to perform the dut1es of Jud1c1a1
office impartially and dlhgently, in that he farled to be faithful _to‘ the law and m‘arn_tam
professional.competence in 1t, in violation Vof Section ll)0.3(B)(1-) of the Rules failed to
' drllgently drscharge hrs adrmmstrat1ve responsrbrh‘ues and maintain profess1onal
competence in Judlcral adrmmstratron in v1olat10n of Section 100. 3(C)(l) of the Rules
and falled to requ1re court staff to observe the standards of ﬁdehty and dahgence that

apply to the _]udge in violation of Sectlon 100 3(C)(2) of the Rules




WHEREFORE; by reason of the foregoing, the Commission should take
whatever further action it deems appropriate in accord'ance with its powers under the

Constitution and the J udlclary Law of the State of New York.

Dated: May 20, 2010 '\ |
New York, New York §>
| | a - hL

ROBERT H. TEMBECKJIAN

Administrator and Counsel

State Commission on Judicial Conduct

61 Broadway ‘ :
© Suite 1200

New York, New York 10006

(646) 386-4800







STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
Of the Judiciary Law in Relation to

VERIFIED ANSWER

HON. ANDREW N. PIRAINO

a Justice of the Salina Town Court,
Onondaga County

ANDREW N. PIRAINO, as and for his Verified Answer to the Formal

Written Complaint dated May 20, 2010 states as follows:

1.

2.

Admits the allegations contained in paragraph: 4.

Denies knowledge and information sufficient to form a belief as to the truth
of the allegatiqns contained in paragraphs: 1, 2,5,6,7,9,10,11, 13, 14, 15,
17,18 and 19. |

Denies the allegation co_ntained in paragraphs: 3, 8, 12, 16, and 20.

AS AND FOR A FIRST AFFIRMATIVE DEFENSE

Based on the factual allegations, the complaint fails to state a cause of action.

AS AND FOR A SECOND AFFIRMATIVE DEFENSE
Based on the factual allegations, the Commission lacks subject matter
jurisdiction, as the factual allegations constitute mere administrative failures.

Such deficiencies, if any are found to exist, are the sole responsibility of the



New York State Office of Court Administration.

The Commission lacks subject matter jurisdiction, as the factual allegations-
that one or more illegal sentences Weré 4i1:r’1posed, if found tb be true, is the
sole responsibility of the Appellate Courts of thé State of New York.

© AS AND FOR A FOURTH AFFIRMATIVE DEFENSE

The commission.has failed to allege any facts which constitute a violation of
Judiciary Law §44. Judge Piraino has not committed misconduct in office,
persistent failure to perform his duties, habitual intemperance and conduct, on
or off the bench, which is prejudicial fo the administration of justice.

AS AND FOR A THIRD AFFIRMATIVE DEFENSE

Based on the principal of Stare Decisis, and the decisions in Matter of

Gilpatric 12 NY3d 586 [2009], Matter of Bauer 3 N'Y3d 158 [2004] (Judge

Read’s Dissent, at page 173 “ . . . the Commission’s charges [based on
excessive fines] relating to matters other than right to counsel and bail [are]

of relatively little moment.”) and Matter of Greenfield 76 N'Y2d 293 [1990]

the alleged conduct of Judge Piraino is not actionable by the Commission.

The Formal Written Complaint is jurisdictionally defective. There is no

Piraino/Zimmerman Page 2 of 3 315.475.7777



allegation Judge Piraino engaged in a pattern of persistent or deliberate

. neglect. There is no allegation Judge Piraino had prior knowledge or .

-awareness that he or the Court’s clerks had committed or been responsible for - .

any administrative or. 6thet deficiency. There is no allegation Judge Pﬁaino
took actions in bad faith or by deliberate neglect. There is no allegation that
Judge Piraino has defied administrative directives, or has attempted to sﬁbve‘rt :
the system. And there is no allegation Judge Piraino failed to perform his
judicial duties despite repeated administrative efforts to assist the judge and |

his continuing conduct demonstrates an unwillingness or inability to discharge

his judicial duties.

‘Wherefore, HON.- ANDREW N. PIRAINO, moves this Commission to

- dismiss the Formal Written Complaint; and for such other and further relief as the

Commission deems just, proper and equitable.

Dated: June L i , 2010

IMMERMAN, ESQ.
indrew N. Piraino
117 South State
Syracuse, NY 13202
(315) 475-7777

Piraino/Zimmerman Page 3 of 3 315.475.7777



STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4, -
Of the Judiciary Law in Relation to

VERIFICATION
HON. ANDREW N. PIRAINO

a Justice of the Salina Town Court,
Onondaga County

STATE OF NEW YORK )
COUNTY OF ONONDAGA :)SS':
HON. ANDREW N. PIRAINO, being duly sworn deposes and says:
1.. Iam éJustice .of the .Salina 'Town Court in thedCom.i}y of Onondaga and the
Respondent herein.
2. I have read the foregoing VERIFIED ANSWER with AFFIRMATIVE

DEFENSES and the factual allegations contamed therem are truthful and true,

except those made ﬁpon information and belief,' and as‘ to those matter I do

o) (i

Hon. Andrew N. Piraino

believe them to be true.

Sworn to before me this

’Lj , day of June, 2010.
Notafy Public

Nv.ummmm“
w:ﬂo 201







STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
Of the Judiciary Law in Relation to

NOTICE OF MOTION
HON. ANDREW N. PIRAINO

a Justice of the Salina Town Court,
Onondaga County -~

To:  Jean M. Savanyu
Clerk of the Commission
61 Broadway
New York, NY 10006
Copy: Robert H. Tembeckjian
Administrator of the Commission
NYS Commission on Judicial Conduct
400 Andrew Street
Rochester, NY 14604

PLEASE TAKE NOTICE, that upon a] the Affidavit of Hon. Andrew N. Piraino, duly sworn to the
24% day of June, 2010, b] the Affidavit of Attorney Aaron Zimmerman swom to the 24™ day of June,
2010; c] the Formal Written Complaint dated May 20, 2010 and d] all the exhibits and othef
pleadings and proceedings heretofore had herein, a motion will be made pursuant to 22 NYCRR
§7000.6(f)(ii) at a term of this Commission-to be held in and for the State Commission on Judicial
Conduct, located in the Rochester Office, 400 Andrews Street, Suit 700, Rochester, Néw York onthe

20™ day of August, 2010, or such other date as may be selected by the Commission, for an Order of

Dismissal, and for such other and further relief s Commission is just, proper and equitable.
Dated: June 24,2010 "

Syracuse, NY 13202
(315)475-7777



STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
Of the Judiciary Law in Relation to AFFIDAVIT OF

HON. ANDREW N. PIRAINO
HON. ANDREW N. PIRAINO

a Justice of the Salina Town Court,
Onondaga County

Hon. Andrew N. Piraino, being duly sworn, deposes and says:

Introduction

1. I am a Justice of the Salina Town Court in County of Onondaga. This affidavit is

made in support of a Motion seeking an Order of Dismissal of the Commission’s Formal Written

Complaint dated May 20, 2010.

2. - TheFormal Written Complaint alleges I made sentencing errors and failed to properly
supervise the Court’s clerks. It is respectfully submitted that any sentencing error or failure to
supervise for which I am found responsible was due to administrative mistake, unintentional
oversight, simple negligence, or other mental lapse. Ido verily state that I never intentionally issued

an erroneous sentence, nor did I ever intentionally fail to supervise the Court’s clerks.



Background

3. My date of birth is December 12, 1954. I am currently 55 years of age. I was born
and raised in the Town of Salina. I graduated from the Syracuse area high school, Christian
Brothers Academy. I attended and was awarded my Bachelor of Arts degree from St. Bonaventure
University in 1977. Thereafter, ] attended and was awarded my Juris Doctor degree from the Albany

Law School at Union University in 1981. I was admitted to the New York Bar in June, 1983.

4. During law school, I was a part-time legal assistant to State Senator Martin S. Auer.
Upon graduating from law school and prior to being admitted to the Bar, I continued to be employed |
by Senator Auer. After being admitted to the Bar, I was appointed as a part-time Assistant Counsel
to the New York State Senate Committee on Insurance. In addition, I acted as an Assistant Counsel
to Senator Auer and was responsible for monitoring Legislative Bills and proposed legislation. I was

affiliated with the New York Senate from about 1980 to about 1985.

5. Talso held the part-time Assistant Counsel to the Assembly Minority Leader Clarence
D. Rapplyea. In this capacity I was responsible for ‘monitoring Legislative Bills and proposed
legislation. [ was affiliated with the New York.Assembly from about 1985 to about 1990.

6. Commencing, approximately 1983 ,in addition to my part-time employment with the
New York Legislature, I opened an office for the private practice of law. [ have maintained a solo
practice with an office at 117 South State Street, Syracuse, New York for more than 28 years. My
private practice has concentrated on representing, prosecuting and defending workers compensation
claims. Over the years, I have represented injured workers, employers, and insurance carriers.

Additionally, I have maintained a general practice of law.

Piraino/Zimmerman Page 2 of 12 315.475.7777



7. I am a member, and have previously held the position as a Director, of the Workers
Compensation Bar of Central New York. I am a member of the Injured Workers Bar Association.
I am a member of the New York Bar Association, where over the years I have been a member of the

Executive Committee of the Workers Compensation Division of the Torts, Insurance, Compensation

Section.

8. In my capacity as an attorney, I have never been charged with any grievance nor have

1 ever been the subject of any inquiry or complaint by the Office of Grievance Committees. I have

an unblemished record as an attorney.

9. I was elected Judge of the Town of Salina in the November, 1993 general election

and took the Bench commencing January 1, 1994. T have continuously held the part-time position

as Judge in the Town of Salina from 1994 to date -- a period of some 16 years

10.  During my tenure as judge, I have been an active member in the Onondaga County

Magistrates’ Association. I served as President of the Association from 2000-2001.

No Prior Complaints, Warnings oxr Caufions

11.  From the time I became a judge on January 1, 1994, right up to receiving the Letter

of Inquiry from the Commission, dated 5/14/09, I never received any contact nor question regarding
the quality or quantity of work performed as Salina Town Judge. That is, I never received a
complaint, nor have I received anything which would suggest the work I performed was deficient

on either an administrative or substantive basis. In fact, based on oral communications with

Piraino/Zimmerman Page 3 of 12 315.475.7777



representatives of the Office of Court Administration and other members of the Onondaga County

Magistrates’ Association I was advised my judicial work was considered excellent and exemplary.

Commission’s Letter Inquiry |
12.  OnMay 14, 2009, the Commission issued a Letter of Inquiry. A copy of that letter
. ARtached tothis Speciod Proceed hq as Exhib it A
is attached as Exhibit 928. The Letter of Inquiry makes it apparent the Commission was concerned

about two issues. 1) Fines/Surcharges being imposed on traffic related matters, and 2) allowing

traffic related matters to be resolved to pleas to VIL§ 1101.

13. Itisnoted the Commission issued its Letter of Inquiry on May 14,2009 without
having reviewed any of the original court records. Further, without requesting a written
explanation from me, the Commission directed I personally appear in Rochester on June 1 1,

2009 to give sworn testimony before a Referee.

Judge Piraino Voluntarily produces copies of all of the Court’s records

14. BetweenMay 15, 2009 [the date of the Letter of Inquiry] and June 11, ZOQ9 [the
date I was directed to appear and testify], the Court’s clerks and I pulled each file listed on
the Schedules attached to the Commission’s Letter of Inquiry. I then personally performed
aretrospective audit of each and every case referenced on the Séhedules attached to the Letter
of Inquiry. Without being requested, a true copy of the official Court records on each case

listed in the schedules was prepared and submitted to the Commission on June 11, 2009.

Piraino/Zimmerman Page 4 of 12'315.475.7777



15.  Similar to the Letter of Inquiry, the Formal Written Complaint fails to provide
*
copies of the court’s records. As such, I am attaching as Exhibits 1 to 927 copies of the

court’s complete official record for each matter listed in Schedules A through H of the
% Siled wivh Commissian, dvailable \quk

Complaint. et o Yoched h Jo.

Judge Piraino has been fully cooperative

16.  In every respect I have fully cooperated with the Comission and have gone above
and beyond the Commission’s requests. -My activities as a judge have been fully disclosed. It has
been my day-to-day goal to make all of my judicial activity fully transparent to anyone who chooses
to look and/or review my actions. To the extent the records show an error in sentencing occurred,

the court’s records clearly show what I did and when I did it.

Judge Piraino oversees a high volume case load

17.  Each year for the past 15 years, I have participated in handling about 7,500 cases.
This includes both a criminal and civil calendar. For the time period covered by the Commission’s
Letter Inquiry-- January 1, 2006 to May 31, 2008-- I estimate I handled in excess 0f 20,000 matters.
Based on the large volume of cases I routinely handle, [ do affirmatively state [ have no independent

memory or recollection of any of the cases listed on the Schedules attached to the Commission’s

Letter Inquiry or the Complaint.

Sentencing errors due to administrative mistake, unintentional oversight, simple negligence,
or other mental lapse )

18.  In the event the Commission determines that in any particular case I set a fine too

high, or too low, or that I failed to impose a mandatory surcharge -- my error(s) were due to
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administrative mistake, unintentional oversight, simple negligence, or other mental lapse. Ido verily
state that  never intentionally issued an erroneous sentence nor did I ever intentionally deviate from

the statutory or regulatory mandates.

Commission has improperly interfered with judicial discretion

19.  Asaresult of the Commission’s Letter of Inquiry of May 14, 2009, and the threat of

sanctions and discipline, I am no longer willing to accept VTL §1101 dispositions.

20.  The Commission’s Letter of Inquiry clearly highlighted concerns and called into

question the propriety of my accepting dispositions based on the defendant pleading to the amended

charge of VTL §1101.

21.  Recognizing the Commission’s power to bring charges against a sitting judge for what
it perceives to bev improper conduct, and based solely on the Commission’s Letter of Inquiry, I
immediately modified my activities as a judge. I immediately issued a Local Rule, dated May
28,2009, and published same with the Administrative Judge of the Fifth Judicial District, the District
Attorney, the Onondaga County Bar Association and the Onondaga County Magistrates’ Association
advising that I would no longer accept dispositions via a pleato VTL §1101. Attached as Exhibit

929 are copies of the Local Rule and letter of explanation to the Administrative Judge, both dated
May 28, 2009.

22.  While the Commission did not directly “tell” me to change the court’s long-standing
procedures-- the Commission did something more powerful-- it opened an investigation and sent a
Letter of Inquiry. Recognizing the Commission’s power, subject to appeal to the Court of Appeals,
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to remove me from the bench, I modified my actions accordingly.

23.  The VTL §1101 issue has not, as yet, been made part of a Formal Written Complaint.
However, the Commission has yet to issue a ruling on my actions in accepting VIL §1101
dispositions does not constitute a violation of Judiciary Law §44. As such, 1do verily state the
Commission’s investigatory activity has created an actual chilling of my judicial independence. 1

now fear that carrying out my judicial duties.in good faith may unfairly make me subject to

unfounded disciplinary action.

Office of Court Administration has not found fault with Judse Piraino’s actions

24. Uponreceipt of fhe Letter of Inquiry dated May14, 2009, I immediately forwarded same
to Supreme Court Justice, Hon. James C. Tormey, in his capacity as Administrative Judge of the
Fifth Judicial District. Justice Tormey’s Principal Law Clerk is Hon. David Gideon. In addition to
his position with OCA, Judge Gideon also sits as Town Judge of Dewitt. Please note, in this

affidavit, [ refer to the entire judicial administrative oversight function of the Salina Town Court as

“Office of Court Administration or OCA.”

25. During several conversations with Judge Gideon, 1 reviewed the various court
procedures which I have used. I have also reviewed with him the Commission’s Letter Inquiry and
the Formal Written Complaint. No one affiliated with OCA has expressed any concern with either
the a) VTL § 1101 disposition procedure, b) the absolute or relative number of sentencing errors

[quantity] which were imposed; or ¢) my oversight and supervision of the justice court’s clerks.

26.  Having made the Office of Court Administration aware of the allegations contained

Piraino/Zimmerman Page 7 of 12 315.475.7777



in the Commission’s Letter of Inquiry and Formal Written Complaint, OCA has not seen fit to
contact me; nor, has OCA issued any cautions. I have asked OCA ifI should institute procedural

or administrative changes; but, no advice or changes have been recommended. .

27. . Upon information and belief, OCA considers the relative and absolute number of
erroneous sentences issued by me to fall within the parameters of good and acceptable judicial

practice. Nonetheless, I strive to not make any errors of fact or law.

None of the sentencing errors were appealed, nor were the sentencing errors
called to the attention of Judge Piraino

28. It is highlighted that none of the files which form the basis for the Formal Written
Complaint were ever apbealed. Neither the people nor any of the defendants have in any fashion
challenged the sentences which were imposed -- whether or not those sentences were technically
correct. Moreover, prior to the Letter Inquiry of May 14, 2009, I did not have knowledge nor any
awareness that I had ever iésued an erroneous surcharge or incorrect fine. Any errof for which I am
found responsible is due. rto édm'mistrative mistake, unintentional oversight, simpie negligence, or
other mental lapse. I do verily state that I never intentionally issued an erroneous sentence nor did

I ever intentionally deviate from the statutory or regulatory mandates.

Judge Piraino’s Testimony
29.  As required by the Letter Inquiry from the Commission dated May 14, 2009, I
cancelled all professional and judicial activities and went to Rochester on June 11, 2009 where I was

sworn and testified regarding the issues of concern to the Commission [a] VTL §1101 dispositions

and b] erroneous sentences).
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Judge Piraino’s Response of July 30, 2009
30.  Inresponse to the Letter of Inquiry, and at my direction, my attorney prepared and
% Afached tothis Special Proceedinqas 4D
submitted a response. Attached as Exhibit 930 is a copy of that response dated July 30, 2009, exhio T

togefher with the attachments. I adopt and ratify the statements and arguments contained therein.

31.  Itisrequested that the Commission take “judicial notice™ as to the geographical size
of the Town of Salina, the population of the Town of Salina as well as the number of civil and
criminal matters which I routinely process. In summary, the Town has a population of approximately
50,000 and I handle approximately 7,500 matters per year. While it is my goal to have no sentencing
errors, I am not infallible. Errors will and do occur. It is respectfully submitted that any error for
which I am found responsible is due to administrative mistake, unintentional oversight, simple
negligence, or other mental lapse. I do verily state that I never intentionally issued an erroneous

sentence nor did I ever intentionally deviate from the statutory or regulatory mandates.

Errors by Court Clerks

32.  Ashaspreviously been identified, upon receipt of the Letter of Inquiry, I immediately
undertook a comprehensive retrospective analysis of all cases listed by the Commission. As aresult
of my retrospective audit, and previously unbe‘knownst to me, [ foupd that the Court’s Clerks had
committed improper aﬁd unapproved acts. [discovered one or more of the court’s clerks had, on
occasion set fines without my knowledge, or had changed fines which I had preQiously set.

33.  Consistent with my policy of providing complete transparency, in the response
submitted on my behalf dated July 30, 2009; in my testimony given on June 11, 2009 and with the

copies of the Court’s records submitted on June 11, 2009, I detailed my findings concerning the
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errors committed by the court’s clerks.

33.  Aspartof my retrospective analysis, I directed my attorney to secure the testimony

of my previous Chief Clerk. Attached as Exhibit 933&15 the swom testimony of Eleanor Mazzye

taken on May 20, 2009. ¥ Attadned Yothnis Specied Proceed g
as Exhibit B,

34.  Ms. Mazzye was a court clerk for more than 20 years. She first worked for my
predecessor Hon. Helen Burnham [Mazzye D'epositon. at page 5]. Judge Burnham was a respected
jurist and served as President of the state-wide New York Magistrate’s Association in 1984
[http://www.nysma.net/Past Presidents.htmi]. Upon Judge Burnham’s retirement, I hired Ms.
Mazzye [Mazzye Depositon at page 6]. Ms. Mazzye’s testimony makes clear that I incorporated

Judge Burnham’s practices and procedures into my day-to-day practice [Mazzye Depositon at page
7).

Ms. Mazzye articulates that from 2001 until her retirement in 2008, the volume ofthe court’s

work “easily” doubled or tripled. And that even though the work-load increased there was not

enough staff to handle the work [Mazzye Depositon at page 13].

The Chief Clerks’s testimony describes on a step-by-step basis the manner in which matters

~ that would come before me were physically handled [Mazzye Depositon at page 15-31].

Ms. Mazzyee confirmed that she and all of the assistant clerks reported to me and that I

personally oversaw everyone’s work on a daily basis [Mazzye Depositon at page 32].
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35. As my Response dated July 30, 2009 describes, my retrospective audit found--
unbeknownst to me-- that one or more of the clerks had, on occasion, either assessed a fine without
- my knowledge or approval, or had altered a fine 1 had imposed. I had no prior khowledge or
.awareness of my clerk’s improprieties. Asthe testimony of Ms. Mazzye shows 1 adopted Judge -
Burmham’s pracﬁces and procedures and had performed reasonable oversight. The clerks errors were .

extra-judicial, unauthorized and hidden from me.

Modification of the Court’s Procedures

36. Inresponse to the Commission’s inquiry, and as highlighted in my response of July
30, 2009, I have imposed new procedures and administrative tactics in an attempt to avoid any
further errors or illegal sentences. Attached as Exhibit 932 is a copy of the form that is now used

on every case. This form assists me and the clerks in avoiding mistakes through mental lapses..

37.  As aresult of the Commission’s Letter of Inquiry, I personally met with each clerk
and reiterated the practices and procedures to be used in handling cases. Specifically, Ireiterated that

no. one is to set a fine or to change fines which I have set.

Judge Piraino always acted in good faith

38.  Itake my oath of Town Judge seriously. Ido verily state I have never intentionally

violated Judiciary Law §44.

39.  Ihave never engaged in any act of unethical judicial misconduct.

T have not shown any improper demeanor towards any individual who has come before me. 1 have

never engaged in any conflicts of interest.
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I have never been intoxicated while performing my professional or judicial duties.
[ have never shown bias.

I have never shown prejudice.

T have never shown favoritism.

I have never engaged in corruption.

I have never engaged in prohibited business or political activity.

I have never engaged in financial or record mismanagement.

I have never taken acts for my private benefit or to benefit others.

I have never engaged in any misconduct on or off the bench.

WHEREFORE, itis respectfully submitted that the Forpnal Written Comp%dismissed.
7

Hon. Andrew N. Piraino

Sworn to before me the 2— l day of June, 2010

N

Notaryublic

Aaron M. Zimmenmian
Expires March 30 7 O (|
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STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

in the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
Of the Judiciary Law in Relation to

AFFIDAVIT OF
HON. ANDREW N. PIRAINO - ATTORNEY ZIMMERMAN

a Justice of the Salina Town Court,
Onondaga County ‘

AARON ZIMMERMAN, being duly sworn, deposes and says:

Introduction

1. I am an attorney at law with offices at 117 South State Street, Syracuse New York.

I represent Judge Andrew Piraino. This affidavit is submitted in support of a motion which seeks

_ an order dismissing the Commission’s Formal Written Complaint dated May 20, 2010. This motion

is made pursuant to 22 NYCRR 7000.6(f)(ii).

Commission’s Jurisdiction and Inherent Conflict

2. The Commission’s jurisdiction is not plenary nor all encompassing. Rather, the
Commission’s mandate, as limited by our State’ s Constitution [Art. 6, §22] and Statutes [Judiciary

Law §40, et seq] is to investigate and impose sanctions for a judge’s unethical conduct.

3. The Commission’s structural composition is unique under traditional jurisdictional

concepts of fairness. By statute the Commission is not only the inquisitor, investigator, and
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prosecutor; it also acts as judge, jury and executioner. The Commission’s Staff, acting in the name
of the Commission, is by design adverse to the interests of the judge. Nonetheless, the Commission

members are obligated to maintain neutrality and independence.

4, The Commission itself recognizes the inherent conflict between the Staff and the
judge who has been charged with misconduct. Therefore, rule 22 NYCRR 7000.6 (£)(3) mandates
the Administrator and any Staff who participated in the investigation or prosecution of the complaint

are required to step-aside as the Commission considers this motion to dismiss.

5. The acts of the Commission, as well as the actions of its Staff, must be above
reproach. Unfortunately, it is verily believed the Commission and/or its Staff have authorized this
Formal Written Complaint based on an improvident desire to expand the Commission’s role into the

legal realm historically handled by the State’s Appellate Courts and the Office of Court

Administration.

Judge Piraino has been unfairly sucked into the vortex of the debate over the Cothission’s
jurisdictional boundaries. It is unjust and inequitable to use Judge Piraino as a “test case.” [Opinion
10-38 [dated June 10, 2010] from the Advisory Committee on Judicial Ethics c/o Office of Court
Administration; Ethics Panels Cross Swords on Questioning of Trial Judge, NY Law Journal,

Friday, June 18, 2010, at page 1 column 3; Judge Marlow E-Mail to Judicial and Quasi-Judicial

Colleagues, dated June 22, 2010 [Attached as Exhibit 933], Point of View: Time to Reform

Judicial Reform, Judge Bellacosa, NY Bar Journal, May 2010; and Point of View: Judicial Reform

and the Test of Time, Administrator Tembeckjian, NY Bar Journal, June 2010]. Until the
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Legislature clarifies the jurisdictional issue, this Commission should refrain from filing Formal

Written Charges based on a judge’s administrative deficiencies -- unless there are “aggravating

factors.”

6. The Commission’s own publications acknowledge it has limited powers and duties:

The Commission's Powers, Duties, Operations and History.
The Commission does not act as an appellate court. It does not review
judicial decisions or alleged errors of law . . . When appropriate, it
refers complaints to other agencies.

By offering a forum for citizens with conduct-related complaints, and
by disciplining those judges who transgress ethical constraints, the
Commission seeks to insure compliance with established standards
of ethical judicial behavior . . .

[http:/fwww.scjc.state.ny.us/General%20Information/Gen%20Info
%?20Pages/mandate&history.htm, accessed 6/17/10]

7. The Commission has stated the types of complaints that may be investigated include:

... improper demeanor, conflicts of interest, violations of defendants’
or litigants’ rights, intoxication, bias, prejudice, favoritism, gross
neglect, corruption, certain prohibited political activity and other
misconduct on or off the bench.

[http:/ /wwW.scjc.state.ny.us/ General%20Information/Gen%20Info
%20Pages/mandate&history.htm, accessed 6/17/10]

.. .most of the subject matter areas Commission investigations cover
-- conflicts of interest, intemperate demeanor, asserting the prestige
of judicial office for private benefit, inappropriate political activity
... [and as to town and village justices] depositing court funds . . .
judicial duties take priority [over private practice oflaw] . . . shocking
disregard of fundamental rights [including] failure to advise
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defendant’s of right to counsel . . . summarily holding a defendant
guilty without a plea, trial or other due process.

[http://www.scjc.state.ny. us/Po11cy%208tatements/t&v°/02Ostateme
nt.senate.2007%2001%2029.pdf, accessed 6/17/10]

The Commission is not an Appellate Court

8. Once the facts show the matter being investigated involves the propriety of one or more
sentences imposed by a judge, the Commission must end its inquiry. Only an appellate court is
constitutionally and statutorily empowered to modify, reverse or overturn a sentence once imposed by
ajudge. To charge a judge with misconduct based on a sentence imposed is completely improper and
inappropriate, unless the Judge has acted in bad faith or has failed to heed prior warnings. This
Commission may not do indirect_ly, that which it is not allowed to do directly-- and appellate review

of a judge’s sentence is outside the subject matter jurisdiction of the Commission.

The Commission is not the Office of Court Administration

9. Additionally, once the facts show the matter being investigated involves the manner in
which the court system is administered, the commission must also end its inquiry. Unless the
Commission can afﬁr_matively show the judge has demonstrated a persistent lack of action in response
to administrative recommendations and warnings, no unethical conduct has occurred V[Matter of
Gilpatric 13 NY3d 586 (2009)]. Judge Piraino’s mistakes were mere administrative failures and this
problem s to be reso lved by administrative correction from the Office of Court Administration [Matter

of Gilpatric].

10.  Insummary, unless the Commission has a factual basis showing the judge has acted in

a] bad faith, or b] has demonstrated an unwillingness or c] inability to handle his/her judicial duties,
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the commission’s inquiry must end. Even when the Commission finds that there have been numerous

administrative errors committed, without more-- the commission is required to end its inquiry.

Matter of Gilpatric 12 NY3d 586 [2009]

11.  Inthe recent case of Matter of Gilpatric 13 NY3d 586 [2009] the Court of Appeals
overturned the Commission’s Summary Determination that Judge Gilpatric engaged in judicial'
misconduct. The Commission essentially sought a per se rule that an extensive delay in issuing

decisions constitutes judicial misconduct. The court rejected this position and remanded the case for

ahearing. The court clarified Matter of Greenfield 76 NY2d 293 [1990], and agreed an administrative
failure may rise to the level of misconduct. The court nonetheless ratified, reaffirmed and reiterated

the Greenfield imposed jurisdictional limitations:

it is important to draw a line between the role of the Commission and
court administrators in order to avoid confusion and provide adequate
notice to members of the judiciary as to when and under what
circumstances delays in disposing of pending matters ceases to be a
purely administrative concern and becomes a matter warranting punitive

sanctions.

12.  Inthe Gilpatric case, the Commission’s Staff’s Memorandum in Support of Motion for
Summary Determination, dated October 6, 2008, admitted that “Greenfield requires delay plus
aggravating circumstances.” [emphasis added] The Commission’s Staff argued the aggravating
factors were: a] Judge Gilpatric’s prior Letter of Dismissal and Caution; and b] the repeated inquiries

from his administrative judge. [See Gilpratric, Record on Appeal, at page 91].

13.  The Gilpatric decision did not change the basic premise that before a judge’s

administrative failures constitute judicial misconduct there must be “aggravating factors.” The
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Complaint brought against Judge Piraino is completely devoid of any allegations which show
administrative failure plus aggravating circumstances of the type described by the court in Gilpatric

[persistent lack of action in response to administrative recommendations and warnings.]

___Complaint fails to allege the Judge acted in bad faith” or that there are “aggravating facters”

14.  The Formal Written Complaint fails to allege Judge Piraino acted with malicious intent

. or otherwise acted in bad faith.

15.  Further, the Formal Written Complaint fails to allege any “aggravating factors,” such

as Judge Piraino showing an unwillingness or inability to handle his judicial duties [as required by

Gilpatric and Greenfield].

16.  The undisputed facts show Judge Piraino did not act in “bad faith;” nor, that Judge
- Piraino is guilty of administrative failures plus “aggravating factors.” Nonetheless, the Staff

- recommended, and the Commission authorized, thé sxvlb-j-e.c.t Formal Written Cdmpiaint. The only
réasonable inference to be drawn under these circumstances is that the Commission and/or its Staff
seeks to use Judge Piraino as a “test case” in an attempt to expand its jurisdiction into those areas

constitutionally, statutorily and historically handled by the State’s Appellate Courts and Office of Court

Administration.

17.  This case highlights the Commission’s moral obligation to exercise self-restraint and
never attack a judge who has acted in good faith, even if he/she has committed errors or shown
administrative failures. More must be shown to justify a complaint of judicial misconduct. Under

Gilpatric, the facts must show the judge has shown a persistent lack of action in response to
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administrative recommendations and warnings.

Judge Piraino has an unblemished record and no prior knowledge of judicial deficiencies ..

18.  The record is undisputed that Judge Piraino has handled literally thousands and
- thousands of cases. From 1994, right up to the Letter of Inquiry from the Commission dated May 14,
. 2009 [a 15 year period], Judge Piraino has never received any inquiry, concern or complaint regarding
his actions as a judge. Until the Letter of Inquiry from the Commission, no individual who appeared
before him, nor any State commission or agency [this Commission, the New York State Comptroller’s
Office, or the Office of Court Administration] has ever expressed any concern about his judicial

conduct. Further, no appellate court had ever issued any decision challenging or commenting on the

sentences he imposed.

19. From January 1, 2008 until about May 1, 2008, the Town of Salina was “short” one

judge. The other seat was unfilled due to on-going litigation over who won the general election held
o | in Novefnber, 2007. At the request of the Office of Court Administration, Judge Pirainé did dohble-
duty for several months. He not only handled his normal voluminous calender, but he also handled the
full calendar of the other Town Judge slot. Judge Piraino did not receive any additional remuneration
or otherwise personally benefit for performing this extra work. It is patently obvious, Judge Piraino
over-extended himself by performing the job of two judges. Judge Piraino did this extra work strictly
as a courtesy to the OCA, the Town of Salina, and the public-at-large. And for his efforts, he is now
the subject of the Commission’s Complaint. [It was during March, 2008 that Judge Piraino erroneously

set the seat belt fines on Defendant Boise and Defendant Scott. These individuals filed a grievance

which triggered this matter.]
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Judge demurs -- The Complaint fails to state a cause of action

20.  For purposes of this motion to dismiss, Judge Piraino demurs as to the Complaint’s
factual allegations. That is, accepting as true all of the allegations made in the Commission’s Formal

Written Complaint, Judge Piraino has not violated Judiciary Law §44.. Since he has not committed

judicial misconduct, the Complaint must be dismissed.

21.  Putsimply, the Formal Written Complaint fails to state a cause of action. The mere fact

that one error was made when sentencing an individual who came before him-- or that many sentencing

errors were made-- without “aggravating factors” does not constitute a violation of Judiciary Law § 44.

22.  InGilpatric, the court specifically ruled the number of errors committed does not form
the basis for charges of unethical conduct. The court said: “Statistics alone are insufficient to
support a finding of misconduct; disciplinary action must be based in a record of demonstrating

a judge’s persistent lack of action in response to administrative recommendations and

warnings.”

23. Before there is actionable conduct, the Commission must factually show evidence which
transforms mere errors into a volitional form of misconduct-- the Commission must show Judge Piraino
is unwilling or is unable to discharge his judicial duties. The Commission’s Formal Written Complaint
does not even attempt to show volitional misconduct on the part of Judge Piraino. There is not even
an allegation Judge Piraino demonstrated an unWillingrxess or inability to handle his judicial duties; or -
that he has shown a persistent lack of action in response to administrative recommendations or

warnings. Thus, the complaint fails to state a cause of action.
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The Commission must encourage an independent judiciary

24.  Anindependent judiciary is the bedrock of every free society. Mistaken acts taken in . -

good faith by a judge should never form the basis for a disciplinary complaint.

25. It is inevitable that judges, being human, will make mistakes and commit errors.
Correction of those errors is the job of the appellate courts and/or the Office of Court Administration.

So long as mistakes and errors are made in good faith, the judge must be immune from disciplinary

action.

26.  To make a judge fear disciplinary action for his/her good faith actions causes the
judiciary to lose its independence. Fear of discipline will make the judges nothing more than
subservient ciphers of the Commission. In this case the Commission has filed a Formal Written
Complaint without any factual basis that the judge acted in bad faith, that he has demonstrated an
unwillingness or inability to handle his judicial duties, or that he has shown a persistent lack of action

in response to administrative recommendations or warnings.

27.  Judge Piraino’s case shows what happens when the Commission improvidently
interferes with the workings of the court. As the record shows, the Commission’s Letter of Inquiry

delved into not only his sentencing errors, but also-the propriety of Judge Piraino accepting dispositions

to traffic related matters by accepting pleas to VIL §1101.

28.  The VTL §1101 disposition procedure has been routinely used in Onondaga County
for decades. It is a standard disposition in traffic related matters and is done only with the consent of

both the People and the defendant. It has proven to be an effective procedure for amicably resolving
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traffic related matters. Now, as a direct result of the Commission’s inquiry and Judge Piraino’s fear
of the unbridled power of the Commission -- he immediately changed his Court’s procedures. He will |

no longer accept pleas to VIL §1101.

29. To date, the Commission has yet to issue any communication confirming the VTL
§1101 disposition procedure does not violate Judiciary Law §44. Without such assurances Judge
Piraino is right to fear the Commission. If a Formal Written Complaint can be instituted for sentencing
errors and other administrative mistakes, then there is nothing to prevent the Commission from unfairly

attacking him for allowing VTL §1101 dispositions. To avoid problems, he has bent his knee to the

will of the Commission.

Judge Piraino takes his oath of office seriously and has shown a willingness and ability to handle
his judicial duties

30.  Judge Piraino takes his oath of office seriously. Upon receipt of the Letter of Inquiry

he immediately performed a comprehensive retrospective audit of the cases listed by the Commission. . -

His audit included physically pulling the Court’s records for each and every case, and then reviewing'

the files. If anything, Judge Piraino’s immediate response confirms he has both a willingness and the

ability to handle his judicial duties.

31.  Through Judge Piraino’s retrospective audit he discovered the questionable actions
taken by the Court’s clerks. Judge Piraino self-reported these administrative problems in his Response
to the Commission’s Letter of Inquiry. Judge Piraino affirmatively testified before the Commission,
on June 11, 2009 that he did not have any prior knowledge or awareness that a problem existed with

the actions taken by the Court’s clerks. As per principles set forth in Matter of Gilpatric and in Matter

of Greenfield, Judge Piraino’s supervision of his clerks, or the erroneous actions of his clerks does not
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constitute judicial misconduct.

Judge Piraino used “due diligence” in supervising the Court’s clerks, but it was obviously not
enough. The testimony of his Chief Clerk, Ms. Mazzye [attached to Judge Piarino’s affidavit] details
. the procedures he employed in supervising the Court’s clerks. Simply because the clerks found a way
to defeat the practices and procedures that had beén successfully used for many, many years, does not

make Judge Piraino unethical nor does it show an inherent failure to supervise.

32.  Before Judge Piraino’s supervision of the Court’s clerks could be considered “judicial

misconduct” under Matter of Gilpatric and Matter of Greenfield principles there must be a showing

Judge Piraino has demonstrated an unwillingness or inability to handle his judicial duties; or that he
has shown a persistent lack of action in response to administrative recommendations or warnings. The

Formal Written Charges are devoid of these allegations. Therefore, the Complaint fails to state a cause

of action. o o

Matter of Bauer 3 NY3d 158 [2004]

33. Legal research of the cases which reached the Court of Appeals shows only one case
where erroneous sentences was ever mentioned. In Matter of Bauer 3 NY3d 158 [2004], Judge Read
in a dissent stated: .. .the Commission’s charges [regarding excessive fines] relating to matters other

than the right to counsel and bail [are] of relatively little moment. (at page 173)

34.  The incident which triggered the Commission’s interest in Judge Piraino, shows there
was a $10 error. The maximum statutory fine was $50, yet the record shows a fine of $60 was

imposed. The error was indeed of “relatively little moment.” Two individuals voluntarily pled guilty
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to the traffic violation of failure to wear a seat belt. The court accepted the guilty pleas on or about
March 10, 2008. These persons were in the same car; one was the driver and the other the front seat
passenger. After pleading guilty, and the erroneous fine was imposed, each defendant promptly paid

the fine. Only after the matter had been resolved was a complaint filed with the Commission.

An error was apparently made by Judge Piraino. It is regrettable; but neither this error-- nor
the numerous errors like it -- constitute judicial misconduct. The errors did not involve any

fundamental rights, such as bail or due process; nor did the erroneous fine adversely affect anyone’s

driving privileges.

The Commission’s Staff has failed to seek justice

35.  Uponinformation and belief, the Commission’s own Staffhas lost its way in their quest
to find unethical judges. The Staff did not seek justice. In March, 2008 the Defendants Boise and Scott
filed their compliant with.the Commission. It is unknown if Staff advised the aggrieved individuals
to contact the court about the mistaken fine, or if they were told of their right to_appeé.l, or their right
to apply for a writ of corum nobus [CPL §440.20], or of their right to seek counsel to protect their
interests. What is known is that the Staff did not in a timely manner contact Jud-g_e Piraino to advise
he had committed a sentencing error. Further, the Staff did not attempt to give advice,

recommendations or warnings to Judge Piraino. The Commission did not make first contact with Judge

Piraino -- until more than a year later, on May 14, 2009.

36.  Itis submitted the Commission and its Staff should have immediately notified Judge
Piraino of the error. And, to the extent necessary, the Staff should have provided Judge Piraino with

appropriate advice, recommendations and/or warnings. The Commission in its zeal to attack a judge

Piraino/Zimmerman --Page 12 of 13 --315.475.7777



overlooked and then lost an opportunity to perform an act of justice -- at the very least, the individual
defendants were prejudiced. More importantly, the public-at-large was not well served and an

opportunity to perform justice was lost.

WHEREFORE, on behalf of Judge Piraino, we hereby move for an order dismissing the Formal

' Written Complaint, together with such other and further relief as to the Commission is juSt.

Dated: June L ‘ , 2010 - )
. AarO@, Esq.

Sworn to before the k ! day of June, 2010

~Lenn (3. H st~

Notary Public

TERRL A. HALBERT )
Notary Public State of New York
Qualified in Onon. Ca. No. 4752"2’-2_
My Commission Exp. Mar. 30, ek’ ==
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! _ HON. ANDREW N. PIRAINO
SALINA TOWN JUSTICE
201 SCHOOL ROAD
LIVERPOOL, NEW YORK 13088

Thursday, May 28, 2009

Hon. William Fitzpatrick
Onondaga County District Attorney
Criminal Court Building

505 South State Street

Syracuse, NY 13202

Hon. Thomas Miller, President

Onondaga County Magistrate’s Association
c/o Town of Manlius Village Court

One Elmbrook Drive West

Manlius, NY 13104

' Neil Gingold, President
Onondaga County Bar Association
1000 State Tower Building ‘
109 South Warren Street
‘Syracuse, NY 13202

- Re: Local Rule--Effective Immediately
Court Will No Longer VTL §1101 Dispositions

Dear District Attorney Fitzpatrick, Judge Miller and Mr. Gingold:

- Effective immediately, my Part of the Justice Court of the Town of Salina w111 no
longer accept any disposition based upon a plea to VIL§ 1101.

Please be advised that this change of policy is premised on communication from
the Office of Court Administration/Commission on Judicial Conduct that VTL§ 1101
does not constitute a “chargeable offense” under New York State Law.

I realize that, for many years, it has been the standard of practice for the District

Attorney’s Office and Defense Bar to amicably dispose of various charges through the
use ofa VTL § 1101 plea.

Without pre-judging any cases and without giving any advice or recommendations



L
.

. o either the People or the Defense Bar, it is noted that other communities and counties
throughout Upstate New York resolve charges originally based upon Vehicle & Traffic

Law infractions by dispositions to VTL§ 1200(d) as well as vanous subsections of VTL§
375. |

Please keep the court’s Local Rule in mind as new mattérs come before you.
Very truly yours,
o fwm

Andrew N. Piraino, Esq.

Salina Town Justice
ANP/ap

cc:  Honorable James C. Tormey
Fifth Judicial District
\Q Office of Court Adnnmstratlon
401 Montgomery Street
Syracuse, NY 13202

Alison Fineberg, Senior Assistant District Attorney
Pg? Justice Courts :

Criminal Court Building
, 505 South State Street = -

Syracuse, NY 13202



>

HON. ANDREW N. PIRAINO
SALINA TOWN JUSTICE
201 SCHOOL ROAD |
LIVERPOOL, NEW YORK 13088

Thursday, May 28, 2009

Honorable James C. Tormey III
Fifth Judicial District

Office of Court Administration
401 Montgomery Street
Syracuse, NY 13202

Re: Revision of Local Justice Court Policy
Disposition by VTL §1101 No Longer Aacceptable -

Dear Judge Tormey:

As Fifth District Administrative Judge, I want to inform you of a Local Rule which
has recently been made effective. By this Local Rule the Salina Town Court-Judge - -

Piraino’s Part will no longer entertain motions to amend any chage to VIL §1101; nor will
the court accept guilty pleas to VIL §1101.

The Office of Court Administration/Commission on Jud101a1 Conduct has expressed
concerns that VTL §1101 is not a “chargeable” offense. Therefore they believe it is
improper to accept a plea to this section or to assess fines/surcharges based on VIL §1101.

While I disagree with this view, until a court of competent jurisdiction rules VTL §1101° is
a chargeable infraction the Local Rule will be enforced

I have been a practicing attomey for more than 25 years and have been one of two
presiding justices in the Town Court of Salina since 1994. Antidotally, I am aware that
generations of defense counsel and District Attorneys have resolved various offenses

- related to use and operation of motor vehicles by our local courts [city, town and v111age]

approving motions to amend to VTL §1101, then accepting guilty pleas and assessmg fines.

All fines have been transmltted to the New York State Comptroller s Office and
reported to the Department of Motor Vehicles. This practice has been acceptable to both of
these State agencies during the years I have been on the Bench.

The propriety of VIL §1101 has previously been considered by NYS Attorney
General, the Department of Motor Vehicles and the Office of the State Comptroller. In the
Comptroller’s Opinion No. 79-196 [July 29,1973], it was determined that “a violation of
[VTL] section 1101should be treated as valid.” At 1975 Opin Attorney General 102, it was



' determined an indigent defendant charged with of VTL §1101 was not entitled to a public
defender because VIL §1101 was merely a “traffic infraction” not a crime.

Enclosed is a copy of the letter I am sehdihg to the District Attorney’s Office,
Onondaga County Magistrate’s Association and Onondaga County Bar Association
confirming the substance of this policy change.

. If you have any advice, counsel or recommendations relative to this matter, do not
hesitate to contact me.

Very truly yours,

Andrew N. Piraino

Salina Town Justice
ANP/ap

enc.
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From: MaryRita Dobiel-Broadcast

To: Dobiel, Maryrita

Date: Tuesday - June 22, 2010 2:29 PM
Subject: Opinion 10-38

Dear Judicial and Quasi-Judicial Colleagues,

On Friday afternoon, June 18, the New York Law Journal reported the disagreement between the
Commission on Judicial Conduct and our Advisory Committee on Judicial Ethics over the contents
of our Opinion 10-38. That same day, Mr. Tembeckjian, Administrator of the Commission, e-
mailed me and asked me to circulate the Commission on Judicial Conduct’s response to Opinion
10-38 to the same “broadcast groups” to which we sent Opinion 10-38, because some of you do
not receive the New York Law Journal. Based on Mr. Tembeckjian's request, and in the interest of
fairness and openness, the Advisory Committee decided to circulate his written response today.

As Chair of the Committee, I would only add that the Committee fully and completely adheres to
Opinion 10-38 even after reading the Commission’s attached statement. Our opinion remains

unchanged even assuming arguendo all of the factual assertions in the Commission’s attached
letter.

Finally, we wish to address Mr, Tembeckjian’s statement that during a telephone conference
between the Committee Vice-Chairs (Judges Betty Weinberg Ellerin and Jerome C. Gorski ), our
Chief Counsel Maryrita Dobiel, Mr. Tembeckjian and myself, held at Mr. Tembeckjian's request
after Opinion 10-38 was issued, “we all agreed that, generally, but with appropriate exceptions,
the Commission does exercise restraint as to communicating with judges about complaints

~ concerning pending trials.” That quoted statement in his response letter misunderstands our
position. We could neither agree nor disagree with that factual assertion about a practice of the
Commission, because we have no way of knowing how and when the Commission decides to

intervene in various aspects of the judicial process since all Commission investigations are
confidential.

We've also attached the NY Law Journal June 18 article by Dan Wise

and-Opinion 10-38 for: your
convenience. -

Best regards to each of you.

Sincerely yours,

George D. Marlow

Chair, Advisory Committee on Judicial Ethics;
Associate Justice, Appellate Division,

First Department (ret.)

https://email.nycourts.gov/gw/webacc?User.context=ow2tucOf3iv7dafFmS & Ttam Awm—ans  cmmmasn



"~ NY LAW JOURNAL
Friday, June 18, 2010
p.1,col. 3

Ethics Panels Cross Swords On Questioning Of Trial Judge

BY DANIEL WISE

A JUDICIAL ETHICS advisory panel sharply criticized this week the New York State
Commission on Judicial Conduct for asking a judge to respond to a complamt made by
a party in an “ongoing" custody trial before the judge. -

The commencement of an investigation mid-trial poses a danger that a litigant will
"manipulate” the conduct commission to "disrupt and essentially undermine the
judicial process, threaten the judge's independence and defeat the purpose of the
commission,” the Committee on Judicial Ethics wrote in response to a request for

guidance from an unidentified Judge The adv1sory committee described such a result
as "deplorable.”

Yesterday, the administrator of the judicial conduct commission fired back, calling
the criticism "gratuitous” and "unwarranted, particularly where, as here, it was
offered without the benefit of the facts and circumstances that prompted the
commission’s inquiry of the judge in the first plaCe."

Administrator Robert H. Tembeckjian's five- page letter was backed by all 10 members
of the commission. '

“Normer Appellate Division, First Department, Justice George D. Marlow, the head of
e 26-member judicial ethics advisory committee said in an interview that Ethics
Opinion 10-38 was the first in the committee's 23-year history “to disagree with the

commission.” Mr. Marlow said he could not comment on whether the commission's

opinion was unani but said its rules require that at least 14 members endorse an
opinion. : o

Mr. Marlow, now counsel at Gellert & Klein in Poughkeepsie, declmed to chscuss
specifics of the opinion.

"We disagree with [Mr. Tembeckjian's] interpretation. That's what the opinion says

and its speaks for itself. Beyond that, it would be inappropriate to comment,” he
said.

The question posed by the judge - whether in light of the commission's inquiry it was
required that he recuse himself from the case - was not controversial. The ethics



comimittee cited a line of its opinions going back to 1994 for the proposition that a

judge need not step aside when a complaint is filed in an ongoing trial as long as he
or she can remain impartial.

Nonetheless, the advisory panel wrote it "feels compelled to comment on the timing
and nature of the commission’'s written communications with the judge.”

The possibility that a litigant may be filing a complaint with the conduct commission
to try to influence future rulings or force the judge off a case raises an "important
concern” that cannot be “ignored,” the judicial ethics committee wrote.

The opinion also took issue with the questions on matters such as the circumstances
under which the judge denied adjournments, whether the judge dismissed and then

reinstated the custody petition, and whether the judge refused to accommodate the
attorneys' vacation and evening schedules.

Such questions, the ethics panel said, raises a "serious concern” that the commission

was intruding into an area that should be subject of appellate review, not a
disciplinary body.

Judge's Inquiry

Opinion 10-38 was prompted by an inquiry from an unidentified judge who asked
~ whether it was necessary to step down from a "hotly contested" bench trial of a
~ custody issue because the conduct commission had forwarded a copy of an eight-page
complaint filed by one of the parties and also asked the judge to respond to a series

of questions. The adv150ry committee’s opinions never disclose the name of the
inquiring judge.

Addressing the timing of the commission's inquiry, the advisory panel wrote that; as a
general matter, the commission should not question a judge about a complaint
concerning a pending matter until the matter is concluded. In this case, the panel

added, the commission should “especially” stay its hand because the inquiring judge
was conducting a bench trial. )

The ethics panel concluded that it "strongly endorses" a rule that would require the

commission to hold the questioning of a judge "absent highly exceptional or emergent
instances” where intervention is necessary to prevent "irreparable harm.”

Mr. Tembeckjian said in an interview that the commission adheres to such a rule. In
his letter, he wrote, "as a general practice, the Commission refrains from
communicating with a judge regarding a pending case, precisely to protect the

- judiciary's independence and to avoid being used by a complainant to force a



recusal.” There are exceptions, the letter added, and" obwously the commission
cannot defer a complaint indefinitely.

Mr. Tembeckjian wrote that "regrettably” the ethics opinion described the timing of
its inquiry as being "in the midst of trial.” In fact, he wrote, seven months passed
after the last trial session was held before the commission contacted the judge.

More Facts Disclosed

Mr. Tembeckjian also disclosed additional facts to demonstrate that the commission’
had acted with restraint.

The commission first received a complaint about the judge's conduct in March 2009.

In June 2009, the judge dismissed the case when one of the parties and his lawyer
were 13 minutes late in returning from a luncheon recess. The judge subsequently
restored the case, but no hearings have been conducted since June 2009.

Meanwhile, according to Mr. Tembeckjian, the commission continued to interview
witnesses and review transcripts. Only after narrowing the scope of its inquiry, based
upon information turned up during the investigation, he wrote, did it forward the
complaint and accompanying questions to the judge on Jan, 29, 2010.

"Under those circumstances,” Mr.. Tembeckjlan wrote, the commlssmn properly chose
to inquire of the judge, rather than wait indefinitely.”

He acknowledged in the interview that the commission’'s procedures concerning

complaints about pending matters are not in writing and are decided upon “a case by
case basis.”

Mr. Tembeckjian also defended the questions posed to the judge as necessary to

determine whether the conduct code had been violated, not whether the judge's
rulings were correct.

Mr. Tembeckjian wrote that it was likely that the ethics committee was not aware of
all the facts that drove the commission's decision to question the judge. He noted
that the committee had the power to ask the judge for information in addition to
what had been submitted. He noted that based upon a teleconference Wednesday
with Mr. Marlow, and the committee's two vice chairs, former First Department

Justice Betty Weinberg Ellerin and Fourth Department Justice Jerome C. Gorski, he
"gathered” there had been no follow-up with the inquiring judge.

Mr. Marlow said the judicial ethics panel is empowered to ask for additional



information from an inquiring judge, but he is restramed by law from commentlng
upon whether it did so.

Mr. Tembeckjian also said that the ethics panel had not contacted the commission
prior to issuing its opinion.

Mr. Marlow said the ethics panel did not contact the conduct commission because “it
would tikely be seen as hypocritical for the committee to contact the-commission in
the middle of one of their investigations when we have criticized them for
inappropriately intervening in an ongomg jury trial.”
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ADVISORY COMMITTEE ON JUDICIAL ETHICS
c/o OFFICE OF COURT ADMINISTRATION
4 EMPIRE STATE PLAZA, SUITE 2001
ALBANY, NEW YORK 12223-1450

Opinion 10-38

June 10, 2010

Digest: A judge who receives correspondence from the
New York State Commission on Judicial Conduct
during an on-going trial concerning a complaint
filed by a party to the trial, including the -
complainant/party’s letter to the Commission,
need not disqualify him/herself from the on-
going trial unless the judge believes he/she can
no longer be impartial.

Rules: 22 NYCRR 100.1; 100.2; 100.2(A); 100.3(B)(6);
100.3(E); Opinion 98-69 (Vol. XVIl); 97-102 (Vol.

XV1); 96-114 (Vol. XV); 94-94 (Vol. XIl); People v.

Moreno, 70 NY2d 403 (1987).

A judge who is “in the midst of trial” involving “a hotly contested
custody issue” received a letter from the New York State Commission on
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Judicial Conduct (Commission) notifying the judge that he/she is the subject of
an investigation because a party to the trial filed a complaint against the judge.

The Commission’s letter includes the following questions, which ' we quote with
the inquiring judge's permission:

‘41.

Did you preside over the case of [ ]2 If so, please
answer the following additional questions.

Please provide a brief chronology of substantial events in

the case, including when the matter first came before you

and what dispositions you rendered.
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3. At some point in the case, did you dismiss [ ]’s
petition for visitation and/or custody of [ the party’s
children]? If so, please state the reason for your action,
including whether the tardiness of [ ] and [his/her]- -
attorney, . . . , was your basis for such dismissal.

4, if [ ]’s petition was dismissed, please indicate
whether the petition was restored to the calendar. If so,
please describe who and what prompted the restoration.

5. While presiding over [ ], did you repeatedly refuse to
accommodate the attorneys’ schedules? For example, did
you refuse to adjourn the case to accommodate an
attorney’s vacation schedule and/or adjourn a hearing at 7

P.M. so that the attorney could attend [his/her] child’s
extracurricular activity?

Please indicate whether you consider your conduct to be
consistent with Sections 100.3(B)(3) and (6) of the Rules
Governing Judicial Conduct, which require a judge to be
patient, dignified and courteous to litigants and lawyers
with whom the judge deals in an official capacity, and to -+
accord every person who has a legal interest in a '

proceeding, or that person’s lawyer, the right to be heard
according to law. :

Please include any relevant information or material that you

may wish the Commission to consider in connection with this
matter.”

In addition, the Commission enclosed a copy of the complainant’s letter.

_ The judge asks whether the judge must disqualify him/herself, having
seen the complainant’s letter to the Commission that describes the writer’s
- numerous complaints about the judge.

A judge must avoid impropriety and the appearance of impropriety in all
the judge’s activities (see 22 NYCRR 100.2) and must act at all times in a

~ manner that promotes public confidence in the integrity and impartiality of the
judiciary (see 22 NYCRR 100.2[A]). Therefore, a judge must disqualify



Opinion 10-38 Page 3
him/herself in any proceeding in which the judge’s impartiality might
reasonably be questioned (see 22 NYCRR 100.3[E]).

The Committee previously has advised that a judge need not disqualify-
him/herself solely because the District Attorney, or (as in the instant inquiry) a
party to a proceeding pending in the judge’s court, files a complaint.against the
judge with the Commission, as long as the judge believes that he/she can be
impartial, and the Commission has not formally charged the judge with
misconduct (see Opinions 98-69 [Vol. XV]; 97-102 [Vol. XVI]; 94-94 [Vol. XI1]). .
Similarly, the judge in the present inquiry need not disqualify him/herself if the
judge believes that he/she can be impartial and the Commission has not

formally charged him/her with misconduct (see People v Moreno, 70 NY2d 403
[1987]).

While the foregoing is sufficient to answer the inquiring judge’s question,
the Committee feels compelled to comment on the timing and nature of the
Commission’s written communication to the judge. The Committee cannot
- ignore an important concern, namely, that a complainant/litigant may be

acting in retaliation for adverse rulings a judge has made, perhaps to influence
the judge’s future rulings or to secure the judge’s removal from the case.
Should any complainant so motivated accomplish either of these goals, he/she
would disrupt and essentially undermine the judicial process, threaten the
judge’s independence, and defeat the purpose of the Commission.

The provisions of law that created the Commission and this Committee
dictate that both entities work to prevent any such deplorable result. While
the Committee previously has advised that a judge need not disqualify
him/herself solely because a party who is dissatisfied with the progress of
his/her judicial proceeding files a complaint with the Commission (see Opinion
96-114 [Vol. XV]), the Commission also must ensure that a complainant does not
use the Commission’s procedures to retaliate against a judge or otherwise
manipulate the judicial process. Therefore, with respect to complaints about
how a judge is handling an ongoing matter, it is the Committee's view that the
Commission should ordinarily wait until the matter is concluded before .
confronting the judge with or about a complaint, or otherwise involving the
judge in a Commission investigation -- especially where, as here, the ongoing
matter is a non-jury trial. The Committee strongly endorses such an approach,
regardless of the merits of any particular complaint, while at the same time
acknowledging that in some highly exceptional or emergent instances,
intervention may be necessary to prevent irreparable harm. Otherwise,
litigants could easily disrupt ongoing judicial proceedings and threaten a
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judge’s independence.

Moreover, the Rules Governing Judicial Conduct (Rules) explicitly provide
~ that an independent and honorable judiciary is indispensable to justice in our .
society (see 22 NYCRR 100.1). In furtherance of this principle, the Rules

prohibit a judge from initiating, permitting, or considering ex parte

communications, or other communications made to the judge outside the
presence of the parties or their lawyers concerning a pending or impending
proceeding (see 22 NYCRR 100.3[B][6] [emphasis added]). Yet, according to the
inquiring judge, “in the midst of trial” involving “a hotly contested custody
issue,” the Commission sent correspondence to the judge, including a copy of
an 8 page letter of complaint that one of the parents involved in the trial filed
with the Commission, and furthermore asked the judge to respond to the
questions quoted above. The Committee is concerned that doing so has
enhanced the risk that the complainant’s and his/her adversary’s due process
rights will be compromised when the judge responds tothe Commission, ex -
parte, about decisions he/she made during the ongoing, non-jury custody trial.

Al the very least, the fact that the Commission communicated with the
judge during such a trial leaves the judge in the unenviable position of choosing
one of the following alternatives: (1) assuming he/she can remain impartial,
going forward with the trial; (2) disqualifying him/herself from the trial; or (3)
declaring a mistrial. In the latter two instances, all the parties to this
proceeding would be inconvenienced by the resulting delay, and they would

incur significant added expenses as the consequence of a551gmng a new judge
and conducting a new trial.

These altefnatives could have been avoided if the Commission had simply
waited until after the judge completed the trial and rendered a decision before
it involved the judge in the investigation. Moreover, all of the concerns

mentioned in the Commission’s letter, especially those articulated in question_ .

6, are matters of record, fully reviewable after the trial is concluded and the.
judge renders a decision.

Finally, the Committee also cannot ignore its equally serious concern
about the contents of questions 3, 4 and 5, which appear to involve substantive
.or procedural legal matters that, except in the most extraordinary of

circumstances, should be addressed by an appellate tribunal as opposed to a
disciplinary body.






STATE OF NEW YORK | |
COMMISSION ON JUDICIAL CONDUCT -

In the Matter of the Proceeding -  AFFIRMATION IN

Pursuant to Section 44, subdivision 4, _ OPPOSITIONTO
Of the Judiciary Law in Relation to , RESPONDENT’S MOTION
TO DISMISS

ANDREW NORMAN PIRAINO,

a Justice of the Salina Town C_ouft,
~ Onondaga County ' .

DAV[D M. DUGUAY, an attorney duly admitted to practice in the courts
of the State of New York, affirms under penaities of perjury: | |

1. 1am a Senior Attorney for tﬁe New York State Commission on Judicial
Conduct (f‘Coxﬁmission”), and T am fully familiar with all of the facts andA circummstances
set forth. herein. | |

_ 2. 1 mak¢ this affirmation in opposition to th;e motion of t_hé Honorable

‘Andrew N. Piraino, a Justice of the.Saliné Town Cotn*t, Onohdagé County (“respondent”) -
to dismiss the Formal Written Cpmplaint (“Compléint”) in the above-captioned matter.

Procedural History

3. On or about June 18, 2008, the Commission authorized investigaﬁon
of a complaint alleging that respondent imposed fines in traffic cases that failed to

comply with the requirements of New York State law.

4. On or about June 11, 2009, respondent provided testimony COhceming

the Commission’s investigation.



Sv. ‘Respondgnt was served with a Formal Written Complaint dated May 20,
2010, gontaining four charges. Charges I and II of the Complaint aliege thai over a 29-
mpnth period, reslaondent directly and through his failure to properly supervise his court
clerks, imposed fines and surcharges in 791 traffic cases that exceeded the maximum
amounts set by New York S‘iate law by a total of $i3;45 1. Charges Il and IV of the
Complaint further allege that in an additional 150 'casés, respondent directly and through |
his failure to propgerly supervise his co‘urt clerks, imposed fines and surcharges that were
below t}ie minimum amounts requiied by Néw York State law by a total of $.6,404.. A
copy of the Complaint is annexed as ‘E_xhibit 1. |

6. Respomient served a verified Ariswer (“Answer”) dated June 24, 2010,
in which he denied knowledge or information sufficient to fqrm a belief a's to the truth of
the majority of factual'allegations contained in the Complaint.. Respondent also raised
_ the following affirmative defenses: (i) the Complaint fails to state a cause of action; (ii)
fhe COminission lacks subject matter jurisdiction and any administrative failurés are the
sole responsibility of the Office of Court Administration; (iii) tixe Commission lacks
subject matter jurisdiction and any illagal sentences imposéd are the sole responsibility of
' the appellate courts; (iv) the Commission failed to allege any facts which constitute a

~ violation of Judiciary Law § 44; and (v) case law establishes that respondent’s alleged

conduct is not actionable by the Commission.

Motion To Dismiss |

7. Respondent now moves 10 dismiss the Complaint asserting that the



Commission has no jurisdiction in this manér and that the Complaint fails to sfate a cause
of action.

8. Asset forth in the accompanying Memorandt‘lm, the Commission has
jurisdiction over this matter, aﬁd the motion to dismiss shoﬁld be dénied." Constitutional
and statufory provisions, prevailing case law and recent Commiésion decisions all make
clear that the Commissioﬁ has jurisdiction fo make a finding of misconduct and impose
sanctions upon respondenf for the conduct ailcged in the qumal Written Complaiﬁt._
Respondent’s repeated failur;e to comply with New York State law violates the Rules of _
f[he Chief Administrator of the Courts Governing Judicial Conduct (22 NYCRR § 100 et
seq.). |

| 9. As set forth in the accompanying Memo.ranaum, this Commission has
repeatedly publicly disciplined judges for serioﬁs adjudicai_ive and adminis;trative. failures;
including conduct similar to that alleged in the Formal Written Com‘plaint. Réspondent
has faﬂ_é:d to respect and cbmply with the lﬁw; to be faithfui to fhe law and to maintain
professional Corhpetence in it, to maintain professional ‘competence in judicial
administration, and to exercise supervisory vigilance over his court staff. See Sections

100.2(A), IOO.B(B)(I), 100.3(C)(1) and 100.3(C)(2) of the Rules.

| 10. As aresult, reépondent’s motion to dismiss should be denied. The
Commission should designate a réferee to hear and repbrt proposed findings of fact and

conclusions of law in this matter.

WHEREFORE it is respectfully submitted that the Commission should

deny respondent's motion to dismiss.



Dated: August 19, 2010
Rochester, New York

‘DAVID M. DUGUAY ==

Senior Attorney ' :
State Commission on Judicial Conduc
400 Andrews Street, Suite 700
Rochester, New York 14604

©(585) 784-4141






STATE OF NEW YORK
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
Of the Judiciary Law in Relation to

REPLY AFFIRMATION
IN SUPPORT OF
MOTION TO DISMISS

HON. ANDREW N. PIRAINO

a Justice of the Salina Town Court,
Onondaga County

AARON ZIMMERMAN, ESQ., an atforney at law, says under penalties of

perjury as follows:

I. Please accept this Reply affirmation in further support of Judge Piraino’s

motion to dismiss.

2. Initially, and significantly, it is noted that the Staff does not in any fashion

challenge the factual evidence submitted by Judge Piraino. Since there are no factual

challenges, now is the proper time for the Commission to give substantive

- consideration to Piraino’s motion to dismiss

3. Judge Piraino has sworn-- and the Staff does not dispute -- any errors of
fact or law were due simply to “administrative mistake, unintentional overs'ight,
simple negligence or other mental lapse.” Further, there has been no challenge to the

sworn deposition of Ms. Mazzye, who was the Court’s Chief Clerk during all time



periods under review. Judge Piraino has entered into the record a full and complete
copy of every court document showing the actions taken by him and the Court’s

clerks on the cases under review. All documentary evidence is now before the

Commission.

4. While Judge Piraino freely acknowledges he made mistakes, including on
multiple occasions making sentencing errors; and that the Court’s clerks also made
mistakes-- the record before the Commission does not sho.w even one “aggravating
factor.” Andthe Commission’é Staff has not submitted any evidence which supports

a finding that any aggravating factors exist in Judge Piraino’s case.

5. It needs to be repeated that the Commission itself states:

Absent any underlying misconduct, such as
demonstrated prejudice, conflict of interest, or flagrant
disregard of fundamental rights, the Commission does not
investigate compldints concerning disputed judicial rulings -
or decisions. [2010 Annual Report, at page 2,

http://Www.scjc.s_:tate.ny.us/Publications/nyscjc.2010ann_
ualreport.pdf]

6. The record conﬁnné, that until the Commission’s Staff contacted Judge
Piraino, he was not even aware that he had been responsible for any mistakes. And

until Judge Piraino performed a retrospective audit, was he unaware that the Court’s
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clerks had made mistakes.

7. The Commission has ndt alleged Judge Piraino’s mistakes were the result

of:

... improper demeanor, conflicts of interest, violations of defendants’
or litigants’ rights, intoxication, bias, prejudice, favoritism, gross
neglect, corruption, or certain prohibited political activity . . .
(http://www.scjc.state.ny.us/General%20Information/Gen%20Info
%20Pages/mandate&history.htm, accessed 6/17/10]

... conflicts of interest, intemperate demeanor, asserting the prestige
of judicial office for private benefit, inappropriate political activity
... [and as to town and village justices] depositing court funds . . .
judicial duties take priority [over private practice of law] .. . shocking

disregard of fundamental rights [including] failure to advise

defendant’s of right to counsel . . . summarily holding a defendant
guilty without a plea, trial or other due process.

(http://www.scjc.state.ny.us/Policy%20Statements/t&v%20stateme
nt.senate.2007%2001%2029.pdf, accessed 6/17/10]

8. While Judge Piraino certainly made mistakes--not every mistake constitutes

“misconduct.” It is this legal premise which forms the basis for the challenge to the

Commission’s “jurisdiction.”

In the case of an alleged judicial misconduct, the concept of “Jurisdiction”
requires a multi-factorial analysis. The Commission has ‘acknowledged it is not
empowered to engage in appellate review of a judge’s acts. Nor, is the Commission

empowered to oversee the administration of the courts. This Commission is only
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concerned with “misconduct.” Thus, if a judge’s actions do not constitute

misconduct, the Commission does not have jurisdiction over those acts.

9. Where then is the line to be drawn between innocent benign mistakes and

acts of intentional misconduct? The Court of Appeals has already stated

“misconduct” can not be inferred, implied or assumed simply due to “serious

administrative failings.” The Court of Appeals has said misconduct requires an

obj ective showing of “persistent or deliberate neglect of his duties” or that the judge
“subverted the system by falsifying records, concealing or persistently refusing to file
necessary forms or reports;” or, that “despite repeated administrative efforts” the

judge demonstrates an “unwillingness or inability” to discharge his official duties.

(Matter of Greenfield 76 NY2d293 [1990];_Matter of Gilpatrick 13 NY3d 586
[20097)). |

10. The Staff’s submissions suggest that the quantity of mistékés, in and of
itself, is all they need to show to justify these misconduct chargés. They are wrong.
The Court of Appeals has expressly said so. It bears repeating the language used by

the court in Gilpatrick:

Statistics alone are insufficient to support a finding of
misconduct; disciplinary action must be based on a record
demonstrating a judge’s persistent lack of action in
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response to administrative recommendations or warnings.

11. Since Judge Piraino was unaware he had made any mistakes, the charges
must be dismissed-- because there is a complete failure of proof of “persistent lack

of action in response to administrative recommendations or warnings.”

12.  No challenge is being made to the Commission’s “jurisdiction” to

investigate any sitting judge within the State of New York. However, to the extent

mere innocent mistakes were committed the Commission is without jurisdiction to

proceed.

13. It is submitted the “mind set” of the Staff as reflected in their
memorandum of law is morally offensive. That is, the Staff argues the Commission

is in existence merely to prosecute and punish judges. The Staff scoffs at Judge

Piraino’s position that the Commission should help educate judges.

14. This Commission holds a unique and special position in our society--
unlike any other governmental prosecutorial agency. This Commission has the

authority to investigate, prosecute and punish -- subject only to ultimate oversight by

the Court of Appeals. It is indeed a vast power.
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15. While the Staff may choose to treat themselves as mere agents of the Grim
Reaper, this Commission has histori cally understood its ethical burdens include more -

than merely securing “convictions.” The Commission has the broader burden of

seeking and performing justice.

16. By statutory design the Commission holds powers even more

encompassing and far reaching than that granted to the State’s district attorneys.
Analogous to the district attorneys’s code of conduct and ethics, the Commission

must not let its zeal for a “conviction” overcome the true goal-- which is to seek

justice.

17. Attention is called to the following prosecutorial ethical considerations:

American Bar Association Model Rules of Professional Conduct
3.8 - Special Responsibilities of Prosecutor, comment (1):

A prosecutor has the responsibility of a minister of justice and not
simply that of an advocate . . .

American Bar Association Standards for Criminal Justice
3-1.2(c): The Function of the Prosecutor.

The duty of the prosecutor is to seek jus

tice, not merely to
convict. ‘

National District Attorney’s Association Prosecution Standards
1.1: Primary Responsibility.
The primary responsibility of prosecution is to see that justice is
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accomplished.

Cite to all standards www.ethicsforprosecutors.com/quotes.html.

18. The Commission’s Staff has completely failed to respond to one of the
primary arguments contained in Judge Piraino’s motion to dismiss. The
Commission’s ownrepresentations to the Court of Appeals admits that before ajudge
is chargeable with misconduct, the Commission must show unacceptable judicial
actions “plus aggravating circumstances.” [Commission’s Staff Memorandum in

Support of Summary Judgment dated 10/6/08, from Matter of Greenfield 76 NY2d

293 (1990), Record on Appeal at page 91].

The Staff’s failure to identify any aggravating factors makes the pending

charges fundamentally flawed. Without aggravating circumstances, the motion to

dismiss must be granted.

19. While there are times where even one malicious error is enough to

sanction a judge, the nature of the error must be extreme [Matter of Bower, 3 NY3d

158 (2004)]. There is no allegation Judge Piraino’s innocent mistakes violated any

defendant’s fundamental rights.

20 The Staff seeks to justify this prosecution by showing how Judge Banks
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was admonished by the Commission for imposing excessive fines .

[Matter of Banks, Judicial Commission Determination, filed 7/16/09,

http://www.scjc.state.ny.us/Determinations/B/banks.pdf}].

A careful reading of the Commission’s determination shows the sanction was
imposed against Judge Banks based on the judge’s “motivation” for imposing

excessive fines -- not simply because excessive fines were imposed.

The Commission strongly inferred and implied that Judge Banks was imposing
excessive fines in an attempt to benefit the financial coffers of his town. The
Dissenting Opinion of Commission Member Coffey, who recommended a censure,

leaves no doubt that the rationale for imposing a sanction was because Judge Bank’s

actions of imposing excessive fines was “punitive.”

21. Judge Piraino’s good-faith motivations have not been challenged. And
the fact that Judge Piraino mistakenly undercharged many defendants, supports the
conclusion that his actions were not intentional, but due to “administrative mistake,

‘unintentional oversight, simple negligence or other mental lapse.”

22. Ttisrespectfully submitted that in seeking justice the Commission should
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look not only to sanction judges for improper conduct, but also to educate judges. To
this end, the Commission majntains a website and annually publishes a repbrt.
Within the web site and annual reports, the Commission routinely makes
recommendations to the sitting judiciary

[2010 Annual Report, Observations and Recommendations, at page 17,

http://www.scjc.state.ny.us/Publications/nyscjc.2010annualreport.pdf].

However, the Commission should do more and also publish what judicial

conduct has been investigated and found to be acceptable.

23. This structural flaw is highlighted by the Staff’s arrogant retort that they
have not brought charges against Judge Piraino for his prior acceptance of VIL

§1101 dispositions. To simply state that he has not -- as yet -- been charged does not

put the Staff on thé moral high ground.

24. Again, making an analogy to criminal prosecutions, whenever a case is
presented to a grand jury, if it is determined that no criminal charges will be brought,
the grand jury issues a “no bill.” Research shows the Commission has never
disclosed when investigated actions on the part of a judge do not violate the
Commission’s standards. If improper actions are reported, judicial acts not justifying
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a complaint should be reported.

While the Staffhas not-- as yet -- sought to bring charges against Judge Piraino
for allowing VTL §1101 dispositions, nothing prévents charges from being brought
at a later date. Thus, Judge Piraino continues to justifiably refuse to accept VIL

§1101 dispositions. [See Attached Staff Attorney Duguay letter of 9/14/09 and
Schedule B-1]

25. When Judge Piraino’s testimony is reviewed a repeated line of questions
by the Staff on the VTL §1101 issue sticks out like a sore thumb. The Staff asked
multiple times, in words or substance, if the Staff or the Commission ever told Judge
Piraino to stop accepting VTL §1101 dispositions [Piraino Testimony 6/11/09;

Pg 74/Line 18, Pg 76/line 15, Pg 77/Line 23, Pg 78/Line 5, Pg 78/Line 11, Pg
- 78/Linel8, Pg 78/Line 23, Pg 80/Line 6-21]. Judge Piraino repeatedly stated the
Commission’s investigation was the reason he stopped accepting VIL §1101

dispositions, even though he believed resolving pending charges in this manner was

completely legal and proper.

26. It is fantasy to believe the actions of this Commiésion do not affect the

day-to-day determinations of the judiciary; or, the manner in which the courts are
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administered by the judiciary. There is no question the investigation of Judge Piraino
altered his actions on VTL §1101 dispositions. Based on the facts in this record, to

say the Staff or the Commission’s actions did not interfere with the manner in which

the courts are administered-- is simply inaccurate.

27. Until the judiciary objectively knows when their actions violate the Rules
of Judicial Misconduct, it is unjust to turn administrative failures into purported
misconduct. And it must be remembered that in Judge Piraino’s situation, none of his

sentencing mistakes were ever appealed; nor, did any aggrieved party ever contact

him about his unintended errors.

28. In summary, the Staff does not challenge Judge Piraino’s factual

representations of innocent mistake, and the record is completely devoid of evidence

showing any “aggravating factors.”

WHEREFORE, it is respectfully submitted that the actions of Judge Piraino do
not constitute judicial misconduct. The subject charges must be dismissed with a
finding of no cause for action. Further, to the extent Judge Piraino made mistakes

involving errors of fact or law, those mistakes should be identified and the matter

referred to the office of Court Administration for administrative action.
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Dated: August 26, 2010 o

ON ZI RMAN, ESQ.
Attorne on. Andrew N. Piraino
117 South State Street
Syracuse, NY 13202
(315)475-7777

TO: Robert H. Tembeckjian, Esq.
David M. Duguay, Esq.
Edward Lindner, Esq.
Commission on Judicial Conduct
400 Andrew Street
Rochester, NY 14604
Via Fax: 585-232-7834

Jean M. Savanyu, Clerk

Commission on Judicial Conduct
61 Broadway

New York, NY 10006

Piraino/Zimmerman Page 12 of 12 315.475.7777



Staff Attorney Duguay’s letter of 9/14/09 and Schedule B-1



HON. THOMAS A. KLONICK, CHAIR
STEPHEN R. COFFEY, VICE CHAIR
JOSEPH W.BELLUCK :
RICHARD D. EMERY

PAUL B. HARDING

ELIZABETH B. HUBBARD
MARVIN E. JACOB

HON. JILL KONVISER

NINA M. MOQRE

HON. KAREN K. PETERS _
HON. TERRY JANE RUDERMAN
MEMBERS o

TEAN M, SAVANYU, CLERK

NEW YORK STATE

COMMISSION ON JUDICIAL CONDUCT ROBERT H. TEMBECKJIAN
ADMINISTRATOR & COUNSEL
JOHN J. POSTEL
400 ANDREWS STREET
ROCHESTER, NEW YORK 14604 DEFUTY ADMINISTRATOR
M. KATHLEEN MARTIN
5857844141 - 585-232-7834 DAVID M. DUGUAY
TELEPHONE FACSIMILE SENIOR ATTORNEYS
WWW.scic.state.ny.us STEPHANIE A. FIX
STAFF ATTORNEY

CONFIDENTIAL

September 14, 2009

.

Aaron Mark Zimmerman, Esq.
The Piraino/Zimmerman Legal Team, P.C.

117 South State Street

Syracuse, New York 13202

Re: Honorable Andrew N. Piraino
File No. 2008/R-139

.Dear Mr. Zimmerman: -

This letter is to advise you that in connection with the Commission’s
ongoing investigation, Commission staff will be contacting the Salina Town Court in the
near future to review the records relating to 67 of the cases listed on Schedule B. The
specific cases are highlighted on the annexed Schedule B-1.

Please feel free to contact me with any questions, comments or concerns
regarding this matter at my new telephone number, (585) 784-4141.

Enclosure

Very truly yours,

e e
David M. Duguay -
Senior Attorney




Honorable Andrew N. P_ira,iho
Salina Town Court
Onondaga County

Schedule B-1

VTL 1101 Cases

January 2006 — May 2008

. o . Reduction/ Fine
Defendant Original Chz!Lge Digpbsiti’on Date Adjudicated _Imposed
Stephanie Va;ago VIL 1180F v | 01/03/06 $100.00 |
W. L. Vanderpool jVTLllSOF L (VTLIIOI_ J 02/07/06 | $1oo.oo\
Michael R, Reilly | VTL 1180F \VTL i-1oi | 02/08/06J $50.0(J
Paul D. Weiner VIL 1180 F JVTL 1101 05/25/06 \ | $60 ._od
'\AmandaG. 3115;- VTLI1180'F ‘VTLIIOI 06/09/06 ‘ ‘$100L0J
‘SamA.Mangano VIL1180F VTL1101 - '06/12/06J $1oo.ocj
| Beth A. Wilson | VTL 1180 F VIL 1101 J ~06/12/061\ $100.00
Patricic J. Nesi VTL-IHIZOF VTL 1101 1 06/27/06 | $100.00
Steven Neshevich VTL 1180 F VTL 1101 68/15/06' $1 06.60
Niles P. Minnoe VTL 1180 F_ ‘VTiLll.Ollv | 12/14/06J-' $100.00




\_Terrg._ Whitney VTL 1180 F VTL 1101: 12/20/06} | $100.0(J |
Ryan M. Reynolds | VTL 1180 F VIL 1101 01/12/07 { $100.00
Vicncent J. - _ _ . 4
- Marcoccia VTL ‘1 180F . VTL 1101 09/26/07 $1Q0.00.
Richard M. Kago{xf VTL 1180 F VIL 1101 01/09/08 | $100.00
Kelley A, Hoffmen | VTL 1180 F VIL 1101 02/15/08|  $150.00

| James V. Compoli Vi 1180 | VIL 1101 03/25/08{  $80.00
Benny G. Larocca VTL 1192 VL 1101 06/25/07 $7 5..60
Kev"m’ F. Rounsville .VT.L.Sl'l 1A VTL 1101 ()1/18)06 | $35.0J

ﬁith A Spencer | VT, 51114 VTL 1101 | 01/25/06 $75.0J

Latoya V. Phillips | VTL 511 1A VIL 1101 oo7ios|  $50.00
Corrine A.Lynn | VIL 511 1A _ JVTL 1101 02/15/06 | . $80.00
Harry K. Visnean HI VTL 511 1A X VTL 1101 02/16/06 $85.00
Heather M. Rourke | VTL 511 1A | VTL 1101/ CD '02/'28/06' $0.00\ '
Héathér'M.-;{bgrke' 5 VTLfsn_-lA.'t, o Iymovep 02/28/06 56.6£J
Jan;es P Merrick | VIL 511 1A VTL 1101 03/03/06 $80.00 |
Leigh A. Somendino VIL 511 1A 'VTLA 1 101‘ 03/28/06 | .’575 00
Michael L. Nicolette | VIL 511 1A | VIL 1101 04/03/66 ,- | $80.00 |

| Bo S. Stawicki VIL S1L1A VIL 1101 04/12/06 $80.00 |




Jvnum

Raﬁlone A Shermanj VTL 511 1A (_Sé/ii&/@( - _$50.0J |
Mark D. Towse | VTL 511'1A'." VIL 1101 08/21/06 | $75.00
Nicole Odom T\}TL511 1A JrVTL 1101 0823006 | $40.00
| GeorgeN.Purdy | VILS111A | vIL1101 08/3006 | $100.00
Francis S. Saya | VTL511 1A VTL 1101 0'9/07A/06 __$90.00
Andrew M. Watkins | VILS111A VTL 1101 0920006 $75.00
Todd M. Morris VILSI11A -_VTL1io1 1129/06 | $35.00
Ryan M. Reﬁoids -» VTL 511 1A | VTL1101 01/12/67 $100.00
Daniel 5. Paparo | VTL 511 1A VTL 1101 0124/07 | $100.00
James G. McKay | VIL 511 1A VTL-1101 | 01/26/07| . $100.00
DavidR Nelson | VIL 511 1A VIL 1101 02/07/07 $75.00 } |
David M. Rad_gﬁ VTL 511 1A | VIL 1101 020807 $7_5.60\
| Sam A, Otiver | VIL5111A VTL 1101 .03/12/6.7 élOO.QOJ |
| Phil’ig;_.c.;’?_e{erspn ClvTosiaa JA:\:/'TL'II'OI_ o  [0’_3/_,2'1/_0_7 '  , $0.00
| Wai S. Leung VIL 511 1A \ VIL 1101 03/28/07|  $80.00
Uticia T. Y:ougg VTL 511 1A VTL 1101 04/04/07|  $60.00
David A.Rogers .| VILSI11A - |VTL1101 05/15/07 | __ $60.00
Robert]. Visser | VTL 511 1A | VIL 1101 | 05/25/o7j |

1}

$80.00 |-



R V Williams 11 VTL 511 1A | VIL 1101 05/29/07} $80.00 \
Rhonda M. Meneilly | VTL 511 1A VTL 1101 07/11/07 L $50.00 \
Michele A. ' ' S J
Parchment VTL 511 1A . VTL 1101 08/03/07 |. $800
Willie Whitlock VTL 511 1A VTL 1101 08/31/07 | - $100.0 J
Nikki S. Winslow | VTL 511 1A | VTL 1101 09/06/07 $75.00
Thomas J. o ‘

| Matkowski VTL 511 1A VTL 1101 10/09/07 $60.00
Abdul Latif VTL 511 1A VTL 1101 12/12/07 $50.00
Salim Saba | VTL 511 1A VIL 1101 123107 $100.00
Nicholas A. Vuocolo | VTL 511 1A IvTL 1101 01/11/08 _$80.00
Huey P. Morgan VTL 511 1A VTL 1101 01/11/08 $50.00

| Samantha Rozzano | VTL 511 1A - | VTL 1101 01/29/08 $95.00 |
Evanstine M. '
Stanley VIL 511 1A VTL 1101 02/01/08 ~ $80.00

! Faton Mustafa VIL 511 1A |'VTL 1101/ CD _02/13/08 $60.00 |-
‘Iami‘e-‘M,'l‘?e,ck _LVIL 511 1A VTL 1101 ©03/03/08'] - $80.00 |
Lisa A. Specch VTL 511 1A VIL 1101 03/10/08 $70.00°

| Vincenzo G. J -

Musolino | vILs111A VIL 1101 03/18/08 $100.00 |
ChrlstopherM _ : I
Leotta VTL 511 1A VIL 1101 05/06/08 | - $75.00
JasonB.Leubner | VIL 511 1A ‘VTL 1101 05/28/08 | - .$80.0(L\




| Steven J. Myers VTL 511 2A | VTL 1101 02/22/06 \ $so.0d |
Erika M. Nash VTL 511 2A1 VTL 1101 | 0.1/25/04 $80.00
Peter R. Smith 'VTL 511 2A4 | VTL 1101 03/06/07 \ $60.(ﬂ

L







HON. THOMAS A. KLONICK, cHar
STEPHEN R. COFFEY, VICE CHAIR
HON. ROLANDO T. ACOSTA
JOSEPH W. BELLUCK

JOEL COHEN

RICHARD D. EMERY

PAUL B. HARDING

ELIZABETH B. HUBBARD

NINA M. MOORE

HON. KAREN K. PETERS

HON. TERRY JANE RUDERMAN
MEMBERS

NEW YORK STATE
COMMISSION ON JUDICIAL CONDUCT

JEAN M. SAVANYU
CLERK

61 BROADWAY
NEW YORK, NEW YORK 10006

646-386-4800 646-458-0037
TELEPHONE FACSIMILE
www.scjc.state.ny.us

CONFIDENTIAL

October 4, 2010

Aaron Mark Zimmerman, Esq.

117 South State Street

Syracuse, New York 13202

and

Robert H. Tembeckjian, Esq.
Commission on Judicial Conduct

61 Broadway

New York, New York 10006

Counsellors:

Re: Matter of Andrew N. Piraino

Enclosed is the Commission’s Decision and Order with respect to the
motion to dismiss in the above matter.

Very truly yours,

ol St

Jean M. Savanyu

cc: David M. Duguay, Esq.

BY CERTIFIED MAIL,

RETURN RECEIPT REQUESTED




STATE OF NEW YORK :
COMMISSION ON JUDICIAL CONDUCT

In the Matter of the Proceeding
Pursuant to Section 44, subdivision 4,
of the Judiciary Law in Relation to

' ANDREW N. PIRAINO,

a Justice of the Salina Town Court,
Onondaga County.

THE COMMISSION:

Honorable Thomas A. Klonick, Chair
Stephen R. Coffey, Esq., Vice Chair
- Honorable Rolando T. Acosta
- Joseph W. Belluck, Esq.
- Joel Cohen, Esq.
Richard D. Emery, Esq.
Paul B. Harding, Esq.
Elizabeth B. Hubbard
Nina M. Moore =
Honorable Karen K. Peters
Honorable Terry Jane Ruderman

APPEARANCES:

"
RN L o
117 5. Stae Streel e

racuse, N 13262 o)

oct - 6 00

ZIM

DECISION

AND
ORDER -

Robert H. Tembeckjlan (DaV1d M. Duguay, of Counsel) for the

Comrmssmn :

Andrew Mark Zimmerman for_the‘Rcspondent .

The matter having come before the Connnission on September 29, 2010;



A 'and the Comm1s51on havmg before it the Formal Written Complamt dated May 20

2010 and the Verified Answer dated June 24, 2010 and respondent by notlce of

motion and supportlng papers dated June 24, 2010, having moved to drsmrss the

‘Formal Written Compfaint and_having_ filed additional correspondence dated July 22,

2010; and the administrator of the Commiss"rdn having opposed the motion to dismiss

by affirmation and memorandum dated August 19, 2010; and respondent’s.'counsel

" having replied by afﬁmfation dated_Atlgust 26, 2010; and due deliberation having been

*had thereupon; now therefore, it is

DETERMINED that respondent’s motion be denied in all respects; and it is,
therefore

" ORDERED that the Formal Written_ Comptaint is referred to a referee, to be
designated, for a hearing. N

Mr. Belluck and Mr. Harding were not present.

. Dated: October 4, 2010

JeanM. Savanyu, Esq
. Clerk of the Commrssron
- New York State
Commission on Judicial Conduct





